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What is the point of trying 
to shape the law?



What Do I Need for an 
Appeal?
Record
Transcript
Entry

A court willing to receive 
the filing

A willing client



How do we do it?

Time 
Period?

File Notice 
Regardless!

Obtain 
Transcript

FREE!

Seek Release 
Pending 
Appeal



If the Appeal loses, 
what’s the point?



Appeals are Important!
Appeals serve three 

essential functions:
Correction of legal 

errors
Opportunity for law-

making to develop 
and refine the law

Ensure uniformity in 
application of the law
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the Law
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Refinement of 

the Law
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Law

Uniformity in 
Application of the 

Law
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Correction of 
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More Importantly

 Appellate courts provide “psychological cover:” 
“appellate court’s correction of an error in a 
given case fosters an environment in which fewer 
errors are committed in the first instance.”

 Appeals provide guidance and boundaries for 
police, prosecutors, judges, and defense attorneys

 Appeals push secretive juvenile court proceedings 
into the light!



More Importantly

 Creating a culture of appeals allows you to fight 
for your client by planning for the long game

 Appeals allow you to put the blame on someone 
else!

 Litigating appeals helps you learn the law!



More Importantly

 Appeals allow you to put the blame on someone 
else!

 Collaborating with colleagues on appeals builds 
lasting and powerful relationships that enhance 
your practice.

 Culture of vigorous appellate practice ensures 
justice and fairness for everyone!!



Why now?

The goal of the juvenile justice 
system is “to hide youthful errors 
from the full gaze of the public 
and bury them in the graveyard 
of the forgotten past.” In re Gault, 387 U.S. 1,  24.



Why now?
 There are more collateral consequences 

than ever that often extend into 
adulthood (DNA collection, sentencing 
enhancements, and sex offender 
registration and notification).

 The Office of Juvenile Justice and Delinquency 
Prevention estimated that 1.7 million juvenile 
delinquency cases were processed in 2007 and 
more than 81,000 children were held in juvenile 
facilities across the country in 2008.  

U.S. Department of Justice, Office of Justice Programs, Office of Juvenile Justice and Delinquency Prevention, 
Delinquency Cases in Juvenile Court, 2007, available at https://ncjrs.gov/pdffiles1/ojjdp/230168.pdf



Why now?

 Children are fairness fanatics—they “are moralistic 
and intolerant of anything that seems unfair.”      
Marty Beyer, Juvenile Boot Camps Don’t Make Sense (1996), http://martybeyer.com/page/44/94/ 

 Children are resistant to the rehabilitative efforts of 
the juvenile court if they perceive the juvenile 
justice system to be unjust and unfair.  Gault at 26!!!!

 The appellate process provides a child with an 
opportunity for fairness and justice.  



Duties of the Defender



Duty to Advise Client of 
Appellate Rights 

 Roe v. Flores-Ortega, 528 US 470 (2000) 
 Failure to advise of the right to appeal constitutes ineffective assistance of 

counsel where there are grounds for appeal or the client is interested in 
appealing the decision. 

 National Juvenile Defense Standards: 7.2 Disclose the Right to Appeal
 “Once the client has been adjudicated and a final order entered, counsel 

must advise the client of the right to appeal. The decision regarding whether 
to appeal ultimately belongs to the client. 

a. Counsel must inform the client of the steps necessary to preserve the right 
to appeal, the process of appealing, and the potential consequences of 
an appeal; and 

b. Counsel must determine whether the client wants to exercise the right to 
appeal and explain whether counsel intends to represent the client on 
appeal.

 IJA-ABA Standards
 “The decision whether to appeal must be the defendant’s own 

choice….Defense counsel should take whatever steps are necessary to 
protect the defendant’s rights of appeal.” ABA Standards for Criminal 
Justice, 4-8.2(a)



Request Rehearing by 
Judge

Request Rehearing by Judge after Magistrate Hearing
 TCA 37-107 (e)
 TN R. Juv. Pro., Rule 4

 Within 5 judicial days any party may file request for rehearing

 No rehearing where the petition is dismissed after hearing on the merits 

 See also, Rule 4 Commentary - Waiver of the right to a rehearing before 
the judge DOES NOT  constitute a waiver of the right to appeal under 
T.C.A. § 37-1-159.

The decision to request or not request rehearing is a strategic one. 
 See State v. York, 615 S.W.2d 154 (Tenn. 1981). 

If the Judge affirms the magistrate decision on rehearing – Request an 
Expedited Appeal in Criminal Court 



Role of the Defender After 
Disposition

 National Juvenile Defense Standards Part 
VII
 7.1 Maintain Regular Contact with 

Client Following Disposition
 7.2 Disclose the Right to Appeal 
 7.3 Trial Counsel’s Obligations 

Regarding Appeals
 7.4 Obligations of Trial Counsel to 

Appellate Attorney 



Role of the Defender After 
Disposition

 National Juvenile Defense Standards Part 
VII
 7.5 Represent the Client Post-

Disposition
 7.6 Sealing and Expunging Records 
 7.7 Provide Representation at 

Probation and Parole Review and 
Violation Hearings



Professional Obligation
National Juvenile Defense Standards
 Standard 7.5  Represent the Client 

Post-Disposition
 Be versed in what you CAN do and 

HOW you can do it.

 Duty to independently collect information and 
monitor clients; can’t rely on probation or the court.

 Ensure state is meeting its obligations to your client

 Motion for changes when your client wants/needs 
changes



Professional Obligations

IJA/ABA Juvenile Justice Standards
Standard 3.1 Monitoring Individual 
Cases.

 “The primary responsibility for monitoring individual 
cases rests with counsel for the juvenile.”

 “Counsel should be provided for the entire period 
during which the juvenile is under the jurisdiction 
of the court.”



Professional Obligations

IJA/ABA Juvenile Justice Standards
Standard 3.1 Monitoring Individual 
Cases.

 “When necessary, counsel should commence 
legal action, including filing of appropriate 
motions in juvenile court, seeking appellate 
review, initiating civil suits, and applying for writs, 
to compel the adoption of or compliance with 
standards and practices that provide a basis for 
monitoring.” 



Maintain Regular Contact 
While Youth are in Placement

The defender should:
 Keep in touch with the client and the client’s 

family after the disposition order is issued and 
the youth is placed in a facility. 

 Provide the youth and the youth’s family with 
reliable contact information for the defender.

 Immediately call and introduce himself/herself 
to the youth’s counselor and unit manager at 
the facility, and make sure that the youth is 
allowed to contact the defender as 
necessary.



Maintain Regular Contact 
While Youth are in Placement

The defender should:
 Make sure the youth understands the facility’s 

procedures for contacting counsel. 
 Make sure he or she is on the contact and 

visitation list.
 Request periodic (at least monthly) treatment 

reports.
 Plan to make periodic face-to-face visits with 

the youth during the duration of the 
placement. If the youth is placed out-of-town 
or out-of-state, the defender should petition 
the court for funds to travel to visit the client. 



Strategic Considerations?

Pros

Cons



North Carolina v. Pearce, 
395 US 711 (1969)

 A harsher 
sentence may 
not be imposed 
as a means of 
punishing a 
defendant for 
pursuing an 
appeal. 

Appeals 
tax



Obstacles?



Obstacles to Appeals

 What are some of the obstacles to zealous 
appellate advocacy in juvenile cases?

 What are some potential Appellate issues you see 
in your cases?



Tool 
or 
Weapon?



What if all of this Fails?



What if all of this Fails?



Forgive Yourself Without Becoming 
Complacent; Dream Without 
Becoming Discouraged.

-Jonathan Rapping, President and Founder, 

Gideon's Promise



You can do it!!


