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Workshop Goals
Participants will Learn:
 How a youth’s disability can be used and 

impact contact with the juvenile justice 
system at all levels. 

 The basics of federal disability law and how it 
can be used in individual cases and for 
systemic reform.  

 The role and function of federally mandated 
Protection and Advocacy Agencies and how 
defenders can partner with them.    



Today’s Agenda

Background: Data Trends and Disability Law 
Summary

Key Points of Contact and Advocacy 
Opportunities in the JJ Process

Core Social Service Systems to Access for Youth 
in the Community 

Opportunities for Collaboration between 
Defenders and P & As



What do we mean by “Disability”?

A physical, mental, 
behavioral, or 
developmental 

impairment

Substantially 
limits one or more 
major life activities



Youth with Disabilities are Over-Represented 
in the Juvenile Justice System  

 65-70 % of youth in the justice system 
meet the criteria for a disability (> three 
times higher than that of the general 
population)
 At least 75 % of youth in the juvenile 

justice system have experienced traumatic 
victimization



"As is true in most areas of disability rights law, equality does not 
necessarily mean equal treatment. In other words, persons with 
disabilities must at times be treated differently from others in 
order to ensure protection of their rights and to ensure equal 
opportunity to benefit from services. Persons with mental 
retardation cannot be 'processed' exactly like others who come in 
contact with our criminal justice system, because, for them, it 
may be a system they do not understand or a system that does 
not understand them." 

Richard Thornburgh, Attorney General of the United States. 
Speech given to the Presidential Forum on Offenders with 
Mental Retardation and the Criminal Justice System. 
September.15, 1989. 



Vulnerabilities
 75% not identified as Intellectual Disability on 

arrest—10% not until in prison
 Often don’t understand Miranda warnings
 Vulnerable to false confessions
 Harsher sentences for the same crime
 Less likely to get probation
 More abuse in jail and prison
 Longer and harder time—more infractions
 Higher recidivism rates



Characteristics
 Impairments in understanding spoken verbal material, 

reading, expressive language, and memory
 Desire to “pass" as “not retarded” 
 Acquiescence and "yea-saying"   
 Susceptible to influence by authority figures and role models
 Vulnerability to social pressure or coercion 
 Naivety
 Difficulty in planning and understanding remote or delayed 

consequences of actions
 Intellectual Disability is often confused with mental illness
 About 30% of people with Intellectual Disability are also 

diagnosed with mental illness, compared to 10% of the general 
population



Federal and State Laws Prohibit 
Discrimination Based on Disability 
 The Americans with Disabilities Act 

(ADA).
 The Rehabilitation Act. 
 All states have legal and regulatory 

parallels to the federal law. 



Federal and State Laws Prohibit 
Discrimination Based on Disability 
 Disability discrimination includes:

o Treating individuals differently based on a 
disability, including a denial of services.

o Delivering services in an overly restrictive setting.
 The mandate of the ADA and Rehabilitation 

Act require:
o Treatment and services in the most integrative 

setting possible. 
o Provision of reasonable accommodations to allow 

meaningful access to services and benefits.   



KEY POINTS OF SYSTEM CONTACT AND 
OPPORTUNITIES FOR INTERVENTION 
AND ADVOCACY 



Competency 

 The ability to consult with the lawyer and 
understand the proceedings. 
 Certain disabilities and impairments can 

impact competency. 



Raising Competency: Considerations 

 Does your state have a juvenile competency 
provision of does the adult standard apply? 

 What are the results of a finding a 
incompetence? 
o Does it stay or prevent  an adjudicatory hearing?
o Does it require treatment?
o If the youth is in detention, will the time of 

detention be lengthened?



Know Your Competency Statute 
 Evaluation

o Who requests a competency evaluation?
o Who can be present? 
o Can you ask for an independent evaluator to conduct 

an exam? 
 Hearing

o Is one required? 
o Can you request one? 

 The Court Determination
o Who has the burden of proof? 
o What is the evidentiary standard? 



Opportunities for Diversion

 Is the youth eligible based on the charge or 
the youth’s history? 

 Can you argue that the youth’s disability 
makes diversion more appropriate? 

 Does your state have a designated diversion 
program for individuals with disabilities? 
o Example: CA Penal Code 1001.20 (“Dual Agency” 

diversion) 

JP11
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JP11 We can note that there may be opportunities for diversion post arrest, prior to charging.  Defenders may not be appointed at that 
time, but something to consider advocating for as a policy.
Jennifer Pokempner, 9/25/2016



Diversion: Tips 

 Gather documentation of the disability 
and how it impacted system contact.
 Document how services and structures are 

or will be put in place to address the 
circumstances that led to system contact. 
 Make sure any diversion requirements are 

consistent with the youth’s capacities.  JP13
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JP13 we will return to this in conditions of probation, but want to encourage defenders to make sure conditions are not unreaslitic or 
impossible for a youth with a disability.
Jennifer Pokempner, 9/25/2016



Adjudication 

Does the disability impact the voluntary 
nature of a confession or information 
provided in an interrogation?



Adjudication 

Does the disability impact formation of 
mens rea or intent? 



Adjudication

If state law requires a finding that the youth 
is in need of treatment, supervision and 
rehabilitation, is the youth’s involvement 
with treatment and services sufficient to 
prevent this finding? 



Adjudication

Does the youth’s disability allow the 
presentation of a self defense argument in 
situations where it is available? 



Disposition 
 Use experts and records of treatment to craft 

disposition that are appropriate and realistic.
o Identify what will work and what is unrealistic and 

will set the youth up for failure. 
 Collaborate with P & As to find experts, services, 

and programs. 
 Provide post-dispositional advocacy and 

monitoring for appropriate placements, supports, 
and resources. 



Conditions of Confinement and 
Service Delivery 

 Application of the ADA and Rehabilitation 
Act to individual cases.  
 IDEA, Section 504 for educational services
 14th Amendment conditions:  health, 

hygiene, safety, medical treatment 
 Prison Rape Elimination Act (PREA)
 JJDPA: Housing 



CONNECTING YOUTH WITH SERVICES AND 
TREATMENT IN THE COMMUNITY: 
RESOURCES AND SYSTEM TO KNOW 



Medicaid 
 Many of your clients are Medicaid eligible. 
 Under the EPSDT requirement, youth under 

age 21 are entitled to receive all medically 
necessary services. 

 Advocacy is often crucial to making sure 
youth get the services and treatment they 
need. 
o Enlist the help of P & As. 
o Enlist the help of health law advocates.  



Special Education Services 
 Many youth who come into contact with the justice 

system have identified or unidentified special 
education issues. 

 Youth receiving special education services under 
the IDEA are entitled to a wide array of 
instruction, services, and supports that are 
detailed in their IEP.  

 There are many due process protections to ensure 
that these services are provided. 

 Good IEPs can be useful to a defender at 
adjudication and disposition.  



Child Welfare Services 

 Many youth who come into contact with 
the juvenile justice system have child 
welfare issues that have not sufficiently 
been addressed. 
 This system is more family-focused and 

treatment based.  



Services for Individuals with 
Developmental Disabilities 

 Most states have systems in place to serve 
individuals with developmental 
disabilities. 
 These systems are often funded through 

Medicaid Home and Community Based 
Waivers. 



Partnerships Between P & As and 
Defenders 

 What is the Protection and Advocacy 
System? 
 How can P & As help you? 
 How can you work with P & As on 

individual cases and for systematic 
change? 



Who are the P&As ? 
 P&A agencies have the authority to provide legal 

representation and other advocacy services, under all 
federal and state laws, to all people with disabilities 
(based on a system of priorities for services)

 Maintain a presence in facilities that care for people 
with disabilities, where they monitor, investigate and 
attempt to remedy adverse conditions.

 57 agencies: State and Federal Funds : NDRN.org

 Lawyers with “Special Powers” (access and standing ) 



Resources 
 Orphanages, Training Schools, Reform Schools and Now This? 

Recommendations to Prevent the Disproportionate Placement and 
Inadequate Treatment of Children with Disabilities in the Juvenile Justice 
System (NDRN June 2015), available at goo.gl/4nIMMY

 List of Protection & Advocacy Agencies by state:  
http://www.ndrn.org/ndrn-member-agencies.html

gl/4nIMMYgoo.gl/4nIMMY
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