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FIRST THINGS FIRST 



WATCHING THE VIDEOTAPE 



4 
IV 



How to watch the tape 

• First time:  make a transcript 

• Second time: zero in on Miranda 

• Third time: assess voluntariness 

• Fourth time:  watch without sound 



First time: Make a transcript 

• Word can insert line numbers automatically 
(page layout tab) 

• You can have an admin certify your transcript, if 
necessary 

 



Do you have to do it yourself? 

 



Why? 

 



Custody analysis is distinct from 
coercion analysis of statement  
• Custody analysis is objective 

• Coercion analysis (aka:  “was the statement 
voluntary?”) is subjective 

• Custody analysis implicates the Fifth 
Amendment  

• Coercion analysis implicates the Fourteenth 
Amendment  

• Always remember to cite your State 
Constitution—it may provide greater protection 
than the federal analog! 

 



Custody Analysis:  The 
reasonable Child 

 



The Miranda custody analysis is a 
two-part test 
First:  what were the circumstances surrounding 
the interrogation? 

 

Second:  would a reasonable person have felt he or 
she was not at liberty to stop the interrogation and 
leave? 

 

These are two separate and discrete inquires.  
Effland v. People, 240 P.3d 868, 874 (Colo. 2010); 
quoting Thompson v. Keohane, 516 U.S. 99, 112 
(1995).  



It’s not whether the person was 
“free to leave” 

• The correct test is whether a reasonable 
person would have felt his or her liberty 
was restrained to the degree associated 
with a formal arrest.  See, e.g., Thompson 
v. Keohane, 516 U.S. 99 (1995); Effland v. 
People, 240 P.3d 868 (Colo. 2010); People 
v. Begay, 325 P.3d 1026,1029 (Colo. 2014). 

   

 



And then there’s this 

J.D.B. v. North Carolina, 131 S.Ct. 2394 (2011). 

In juvenile cases, court must assess whether  

a reasonable child would have felt at liberty to 

 terminate the interrogation and leave. 



J.D.B. is a BIG CHANGE 

• It’s not just that “age of juvenile” is a factor. 

• The totality of the circumstances “must be evaluated 
through the lens of a reasonable juvenile” when deciding 
if there was custodial interrogation.  People v. N.A.S., 329 
P.3d 285, 294 (Hood, J., concurring in the result). 

• “This is new.”  Id. 



Specifics that can add up to 
custody 
• Time, place, purpose of encounter 

• Who was present 

• Words spoken by cop to suspect 

• Cop’s tone of voice and general demeanor 

• Length and mood of interrogation 

• Any limitation of movement or other form of restraint 

• Officer’s response to suspect’s questions 

• Any directions given to suspect during interrogation 

• Suspect’s verbal or nonverbal responses to such directions 

• People v. Matheny, 46 P.3d 453 (Colo. 2002) 

 



More from J.D.B. 

• “In some circumstances, a child’s age ‘would have affected 
how a reasonable person’ in the suspect’s position ‘would 
perceive his freedom to leave’ . . . That is, a reasonable child 
subjected to police questioning will sometimes feel pressured 
to submit when a reasonable adult would feel free to go.”  



Time, place and purpose of 
encounter 
• You can be in custody in your own home.  Orozco v. Texas, 394 

U.S. 324 (1969); People v. Cleburn, 782 P.2d 784 (Colo. 1989).   

• Look at number of cops 

• Why they came to the house 

• Whether the cops initiated the conversation 

• If the cop’s purpose was to obtain evidence against the kid 

• Length of interrogation 



Schools are not happy places 

• “The schoolhouse setting inherently curtails a child’s freedom 
of movement.”  N.A.S., supra, 329 P.3d at 294-295 (Hood, J. 
concurring in the result). 

• “While arguably less restrictive than questioning at a police 
station, schoolhouse interrogation is far more custodial in 
nature than questioning a child at his house or over the 
phone.” Id. at 295. 



J.D.B.:  Schoolhouse interrogation is 
inherently coercive 
• Student’s presence at school is compulsory.   

• Disobedience at school is cause for punishment. 

• “Without asking whether the person ‘questioned in school’ is 
a ‘minor’ . . . the coercive effect of the schoolhouse is 
unknowable.”  J.D.B., supra, 131 S.Ct. at 2405. 



“The sooner you clear this up, the 
sooner you can go back to class” 

• Can turn noncustodial situation into a 
custodial one 

• a reasonable child would infer from 
statement that the speaker has the 
authority and the intention to keep the 
child with him until the child admits 
involvement. 



“you can go home after we’re done 
talking” 
• “The clear implication of [this statement] is that [the cop], not 

child, would determine when the interview was over and that 
the child could not leave until [the cop] permitted him to go.  
The fact that [the cop] said that the child would be free to 
leave after they were done talking does not change the fact 
that a reasonable child would have felt required to stay and 
answer all of [the cop’s] questions before he was allowed to 
go home.”  

•  State ex rel. Juvenile Dept. of Marion County v. Backer, 940 
P.2d 247, 251 (Or. App. 1997) (applying “reasonable child” 
standard). 



Don’t get too impressed with “you 
are not under arrest” 
• Even if the cops tell AN ADULT he or she is free to leave, 

“when ‘all external circumstances appear to the contrary,’ that 
statement does not render the interrogation non-custodial. 

• People v. Minjarez, 81 P.3d 348 (Colo. 2003) 

• Effland v. People, supra. 



People v. Polander, 41 P.3d 698 
(Colo. 2001) 
• Custody found when “defendant had every reason to believe 

that she would not be briefly detained and then released as in 
the case of an investigatory stop or a stop for a minor 
offense.”  Id. at 705. 

• Helpful test, especially in the context of J.D.B.’s “reasonable 
child” lens. 



SECOND TIME:  MIRANDA ONLY 

 
 



Second time:  Miranda only 

TIME IT: 

• Length of advisement 

• Length of any pauses 

• Length of time cop took 
to answer questions 
from parent/child 

• Length of time client 
conferred with parent 

• Length of time client 
took to waive rights 

 

DISSECT IT: 

• Eye contact? 

• Physical contact? 

• Non-verbal 
communication? 

• Physical positions of the 
parties? 

• Tones of voice? 

• Word choices? 

• Event sequencing? 



A Knowing Waiver 

• A person waives Miranda knowingly if he has a 
FULL AWARENESS of all of the rights he is 
abandoning. 

• Moran v. Burbine, 475 U.S. 412 (1986) 



An Intelligent Waiver 

• A person waives Miranda intelligently if he 
UNDERSTANDS THE CONSEQUENCES of 
abandoning the rights. 

• Moran v. Burbine, supra. 



Bellotti v. Baird, 443 U.S. 622 
(1979) 
• “[D]uring the formative years of childhood and adolescence, 

minors often lack the experience, perspective, and judgment 
necessary to recognize and avoid choices that could be 
detrimental to them.”  Id., 635. 

 



The burden of proving waiver is on 
the state 
• “knowing” looks to what the child understood at the time of 

interrogation 

• “intelligent” looks at child’s ability to appreciate/forecast 
future consequences of waiver 

• State must prove that child waived with respect to BOTH 
aspects, or waiver is invalid 

• Miranda 

• Tague v. Louisiana, 444 U.S. 469 (1980) 

• North Carolina v. Butler, 441 U.S. 369 (1979) 



This burden should mean 
something 
• “The courts must presume that a defendant did 

not waive his rights; the prosecution’s burden is 
great[.]”  North Carolina v. Butler, 441 U.S. 369, 
373 (1979). 



Fare v. Michael C., 442 U.S. 707 
(1979) 
• Court must consider child’s: 

• Age; 

• Experience; 

• Background; 

• Intelligence; 

• Capacity to understand rights; 

• Nature of the rights as given; 

• Consequences of waiving those rights (includes direct file/ 
transfer) 

 



Background, intelligence and capacity to 
understand rights (knowing waiver)  

• Our burden 

• Investigation plan needed 

• Birth records 

• Medical records 

• School records 

• All testing available 

• Language/cultural differences:  See, e.g., People v. Jiminez, 863 
P.2d 981 (Colo. 1993). 

 



Kids are not good at appreciating the 
consequences of anything (intelligent 
waiver) 

 

• And appreciating consequences is the hallmark of an 
intelligent waiver of Miranda 

 

• “Difficulty in weighing long-term consequences; a 
corresponding impulsiveness; and reluctance to trust defense 
counsel seen as part of the adult world a rebellious youth 
rejects, all can lead to poor decisions by one charged with a 
juvenile offense.” Graham v. Florida, 560 U.S. 48, 78 (2010).  

 

• Psychological testing/diagnoses & IEPs 



Even the cops are starting to admit 
this 
• “Reducing Risks:  An Executive’s Guide to 

Juvenile Interview and Interrogation” 
(September 2012), written by the International 
Association of Chiefs of Police (IACP) 

• IACP has over 16,000 members in 94 countries 

• Report is on the intranet and free for the 
downloading at: 

• https://www.theiacp.org//reducingrisks 

 
 

https://www.theiacp.org/reducingrisks


The IACP says Miranda should  be 
given at a 3rd grade reading level: 
• 1. You have the right to remain silent. That means you do not 

have to say anything. 

• 2. Anything that you say can be used against you in court. 

• 3. You have the right to get help from a lawyer right now. 

• 4. If you cannot pay for a lawyer, we will get one in here for 
free. 

• 5. You have the right to stop this interview at any time. 

• 6. Do you want to talk to me? 

• 7. Do you want to have a lawyer with you while you talk to 
me? 

  

 



If your advisement isn’t in this 
language . . .  
• The “knowing” prong is going to be difficult to 

satisfy. 

• “If intelligent knowledge in the Miranda context 
means anything, it means the ability to 
understand the very words used in the 
warnings.”  People v. Bernasco, 562 N.E.2d 349, 
363 (Ill. 1990). 



The IACP recognizes: 

• Kids can’t weigh long term consequences over 
immediate rewards; 

• Which makes the “intelligent” prong difficult, if 
not impossible, to satisfy. 

 



LITIGATING PARENTAL 
INCOMPETENCE 



Check your statute, but . . . 

• Adult has to provide special protection to 
child prior to waiver 

• Adult’s interests have to be aligned with 
child’s LEGAL interests. 



An adult who does not provide this 
Special protection to a child in the  
Interrogation room is incompetent  
Within the meaning of the statute. 



What kind of parent does the law 
require? 
• Must understand Fifth and Sixth Amendment 

• Must understand possible transfer to adult 
court, if applicable 

• Must be mentally competent and sober.  Gault; 
see also, e.g., Daniels v. State, 174 S.E.2d 422, 
424 (Ga. 1970).  

 



What kind of relationship is 
needed? 
• Adult’s interests must be “consistent with those of the 

child.”  People in the Interest of S.M.D., 864 P.2d 1103, 
1006 (Colo. 1994). 

• And that means consistent with the child’s legal 
interests. People v. McAnally, 554 P.2d 1100, 1103 (Colo. 
1976). 

• Any time someone is hauled in for questioning by the 
police, “any lawyer worth his salt will tell the suspect in 
no uncertain terms to make no statement to the police 
under any circumstances.”  Watts v. Indiana, 338 U.S. 49, 
59 (1949) (Jackson, J., concurring). 

  



More than just a warm body 

The whole point of the statute is to “afford a special 
protection” to a kid prior to interrogation.  “This special 
protection provides an additional and necessary assurance 
that the juvenile’s Fifth Amendment right against self-
incrimination and his Sixth Amendment right to counsel will 
be fully afforded to him.”  People v. Maes, 571 P.2d 305, 306 
(Colo. 1977). 

In Maes, caseworker hadn’t seen kid for 18 months and 
testified that he considered himself “no more on the 
defendant’s side than on the side of the public.”  Id.  



Also, more than just a warm, 
hostile body 
• If the adult’s interests are hostile to those of the child and the 

police know it, the adult does not qualify under the statute to 
give “special protection” to the child.  People v. Legler, 969 
P.2d 691 (Colo. 1998). 

• “We don’t care if she ever comes home” 

• “It’s a miracle—they hate me!” 

• A parent who is mad at kid for being arrested is not 
necessarily adversely aligned.  People v. Hayhurst, 571 P.2d 
721, 725-726 (Colo. 1977).  

•  But may be, depending on facts put forth at hearing. 



HAS TO BE ON THE KID’S SIDE 

• “A parent, a guardian, a legal custodian, or an 
attorney is expected to act ‘on the side’ of the 
juvenile, and have his best interest uppermost in 
mind when called upon to be with a juvenile 
who is in police custody for alleged criminal 
activity. If the person appearing with the juvenile 
is neutral or hostile, the juvenile is deprived of 
the protection afforded by the statute.”  Maes, 
supra.  



Must have an existing working 
relationship with child 
• Must be acting on the child’s side 

• Must have the child’s best legal interests in mind 

• Child must trust adult enough to credit adult’s 
advice 

• Scalpels are for cutting, friends 

 



What about . . . 

• An evaluation of the relationship? 

• An expert legal opinion about whether it was in 
the child’s best interests to waive and talk? 

• Testimony from the parent about what she or he 
understood? 

• Testimony from the juvenile? 

• A film montage from the interrogation itself? 



THIRD TIME:  ASSESS VOLUNTARINESS 



Three cop mistakes that lead to 
false confessions 
• Misclassification error 

• Coercion error 

• Contamination error 



Misclassification error 

• Cops go into the interrogation room 
thinking they have the perpetrator 

• Interviewer bias 

• Provable by surrounding 
circumstances/cop statements/lack of any 
other pursued leads 
 



Coercion Error 

• Lying about DNA 

• Lying about fingerprints 

• Repeating questions 

• Lying about codefendant confessions 

• “If you don’t confess, I can’t help you” 

• “If you confess, I can get you treatment” 

• If you confess, you can go home” 
 



Contamination Error  

• Shaping the client’s confession 

• Showing the client evidence (photos, etc.) 

• Rejecting answers that don’t fit the cops’ 
desired narrative 

• Suggesting emotions that the client 
“must” have been feeling during crime 
 



confrontation 

denial 

You’re a liar!  Tell me  

the truth! 

Increasing amounts of despair/ 

hopelessness over time 

Coercive Questioning almost always 

 takes some form of this feedback loop  

In a false confession 



LITIGATING VOLUNTARINESS:  
GETTING AROUND CONNELLY 



Colorado v. Connelly, 479 U.S. 
157 (1986) 
• Absent coercive police conduct, court 

won’t find involuntariness on defendant’s 
state of mind alone 

• BUT, police conduct that wouldn’t 
overbear the will of an adult may well 
overbear the will of a child. 



The promise of home is a powerful 
one 

• Over 90% of juveniles waive Miranda, 
motivated primarily by the hope of release 
from detention. (Kassin & Gudjonsson, 
1981) 
 



Even though we have no burden, 
we need to put on evidence 
• In assessing voluntariness, courts look at: 

• “The defendant’s mental and physical condition 
just prior to the interrogation”; 

• “Whether the defendant had the chance to talk 
to a lawyer or anyone else before the 
interrogation”; 

• “The physical condition of the location where 
the interrogation occurred.” 
 



The analysis doesn’t just look at the 
cop’s conduct 
• The court also must consider the [juvenile]’s 

ability to resist coercive pressure People v. 
Liggett, 334 P.3d 231 (Colo. 2014). But it only will 
do so if you present evidence on this point.  

• The “ultimate inquiry” is “whether the police 
conduct was coercive as to overbear the 
defendant’s will.”  Id. (internal quotations and 
citations omitted) 



Age has to be considered 

• Juveniles “are more vulnerable or 
susceptible to . . . outside pressures” than 
adults.  Roper v. Simmons, 543 U.S. 551, 
569 (2005). 

 



Commonwealth v. Nga Truong, 28 
Mass. L.Rptr. 223 (2011) 
 

 

• “Where there have been suggestions of leniency 
in exchange for a confession, combined with 
false statements concerning allegedly irrefutable 
evidence that would be used against a 
defendant, the defendant’s ability to make a 
voluntary statement is undermined.”  


