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THE JUVENILE COURT

DOJ INVESTIGATION OF THE ST. LOUIS COUNTY FAMILY COURT
United States Department of Justice Civil Rights Division (2015) (61 pages)

The Department of Justice Civil Rights Division issued historic Findings in the 
Investigation of the St. Louis County Family Court, stating that there is reason to 
believe that the Family Court engages in conduct that violates the constitutional 
guarantees of Due Process and Equal Protection under the law. Citing the National 
Juvenile Defender Center’s 2013 Assessment of Access to and the Quality of 
Juvenile Defense Representation in Missouri, the DOJ Findings lament that little 
has changed in response to the gaps NJDC found. With regard to violations of due 
process rights for children, the DOJ found that the St. Louis County Family Court 
fails to provide adequate representation in delinquency proceedings, in violation 
of the Due Process Clause of the Fourteenth Amendment, and fails to adequately 
protect children’s privilege against  self-incrimination. The DOJ also cited due 
process violations in certification (transfer) hearings and during the acceptance 
of guilty pleas as ways the Family court is systematically depriving youth of their 
constitutional rights. The report also finds that the Court’s organizational structure 
creates an inherent conflict of interest, in that both prosecutors and probation 
officers are employees of the court and the prosecutor is counsel for the probation 
officer, in contravention of separation  of powers principles and due process. 
The DOJ also made a number of Equal Protection findings based on the racial 
disparities in the court system.

JUVENILE OFFENDERS AND VICTIMS: 2014 NATIONAL REPORT
National Center for Juvenile Justice (2014) (244 pages)

This document is a comprehensive report on juvenile crime and the juvenile justice 
system. The report contains data and research on the most requested information, 
including complete reports on juvenile population demographics, juvenile crime 
statistics, law enforcement trends, and procedural variations among all jurisdictions 
in the United States.
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STATE IN THE INTEREST OF L.D.
149 So.3d. 763 (La. 2014) (3 pages)

The Supreme Court of Louisiana ruled that a trial court’s scheduling policy was not 
‘good cause’ to delay an answer hearing for a juvenile in custody. Though a statute 
requires a juvenile in custody to answer a delinquency petition within five days 
after it was filed, the trial court scheduled the answer hearing for the next available 
court date, 27 days later. The Supreme Court of Louisiana held that the scheduling 
policy was not good cause to delay the hearing, but that the proper remedy was 
release from custody, not dismissal of charges. The court recommended that the trial 
court change its practices to come into compliance with statutory requirements.

STATE IN THE INTEREST OF J.M.
156 So. 3d 1161 (La. 2014) (10 pages)

The Supreme Court of Louisiana confirmed that the 90-day statutory window for 
the State to adjudicate a case following a juvenile’s appearance at an answer hearing 
is a mandatory time restriction and cannot be extended without good cause, and 
the State cannot get around this requirement by dismissing charges and refiling 
them. In this case, the State filed a petition against the juvenile, who appeared at 
an answer hearing to deny the allegations. The State made several mistakes during 
the pendency of this case, continued trial dates on two occasions, and moved to 
extend past the 90-day period. The juvenile court denied the extension, so the State 
entered a nolle prosequi and, the next day, filed a new petition alleging the same 
acts.  The state Supreme Court held that this action violated state statute.

IN RE INTEREST OF NEDHAL A.
289 Neb. 711 (2014) (4 pages)

The Supreme Court of Nebraska held that the juvenile court did not successfully 
fulfill its statutory obligation to find that “all levels of probation supervision and 
options for community-based services have been exhausted” before granting the 
State’s request to place a juvenile into a youth rehabilitation and treatment center 
(YRTC). Though a probation officer and a caseworker had testified at the lower 
court hearings, the court held that the statute requires a thorough and complete 
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evaluation from the Office of Probation Administration to ensure YRTC placement 
is a last resort. The court remanded the juvenile’s case for a more thorough review 
of alternatives.

USING DEVELOPMENTALLY APPROPRIATE LANGUAGE TO 
COMMUNICATE WITH COURT-INVOLVED YOUTH
National Juvenile Defender Center (2014) (4 pages)

This brief highlights the importance of using developmentally appropriate 
language in the delinquency process to ensure meaningful participation for youth. 
Although the medical community has recognized for years that age and experience 
impact how youth process and retain information, juvenile court systems have 
only recently begun to recognize crucial differences in cognitive ability between 
youth and adults. Legal jargon, abstract language, complex terminology, and 
general courtroom dynamics make it difficult for youth to voice their thoughts 
and contribute to the overall process. By improving communication and using 
appropriate language, youth will better be able to access the constitutional 
protections to which they are entitled. Communities around the country have 
implemented innovative strategies to use developmentally appropriate language, 
increasing youth comprehension of the legal process considerably. Implementing 
recommendations in this brief will be an important step toward developing a 
juvenile delinquency system that adequately accounts for the unique individual 
characteristics of youth before the court.

APPEALS: A CRITICAL CHECK ON THE JUVENILE  
DELINQUENCY SYSTEM
National Juvenile Defender Center (2014) (4 pages)

This brief discusses the pervasive lack of appeals in most juvenile delinquency 
cases – a problem with many contributing causes, including waiver of counsel, 
excessive numbers of plea agreements, lack of public defender resources, lack of 
awareness of the right to appeal, high caseloads of juvenile defenders, and fees 
associated with appeals. The brief highlights innovative reform strategies in various 
states – for example, new court rules in Illinois and Pennsylvania that facilitate 
appeals of delinquency adjudications and public defender support of specialized 
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appellate attorneys in Wisconsin, Missouri, and Louisiana. The brief provides 
recommendations for reform, including more data collection pertaining to 
appeals, stakeholders filing amicus curiae briefs, and greater focus on the training 
and hiring of appellate defenders. Implementing these recommendations will help 
youth exercise their right to appeal, ensuring both that their due process rights are 
protected and that juvenile case law is developed.

JUVENILE DRUG COURTS: A PROCESS, OUTCOME,  
AND IMPACT EVALUATION
Lesli Blair, et al., OJJDP (2015) (8 pages)

This bulletin provides an overview of an Office of Juvenile Justice and Delinquency 
Prevention (OJJDP)-sponsored multisite study of juvenile drug courts, finding that 
many of them are not adequately assessing clients for risk, needs, and barriers to 
treatment success. The study’s goal was to examine juvenile drug courts’ ability to 
reduce recidivism and improve youth social functioning and review key intervention 
features within their programs. The study aimed to (1) update research regarding 
the ability of juvenile drug courts to reduce recidivism and (2) determine whether 
selected juvenile drug courts were using evidence-based approaches. The evaluation 
covered nine courts consisting of a mix of both pre- and post-adjudication drug 
court models, and assessed the effects of each separately and combined. OJJDP 
found that although there were some instances of reduced recidivism, there is 
concern about whether drug courts implement evidence-based practices. More 
concerning, it found that, in some cases, drug courts may actually lead to increased 
referrals and detention. The authors call for further research to better distinguish 
between models of successful and unsuccessful drug courts; to create evidence-
based blueprints for guiding the development of new programs, higher quality of 
programming, more efficient methods for finding funding and targeting resources; 
and more effective juvenile drug court processes. They provide recommendations 
for researchers, policymakers, and practitioners to improve courts by focusing on 
questions regarding the target population involved in the drug court system, the 
nature of the process in relation to them, and the quality of programming that 
youth receive in the drug court system.
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DELINQUENCY CASES IN JUVENILE COURT, 2011
Sarah Hockenberry & Charles Puzzanchera, U.S. Department of Justice (2014)  
(4 pages)

This fact sheet, published annually, discusses the changes in juvenile delinquency 
court cases from 1985 to 2011, noting a decline in delinquency cases since 1997. 
It outlines variances in race, age, and gender. The fact sheet also illustrates shifts in 
caseloads at different stages of the delinquency process, including intake, detention, 
waiver, and adjudication. Notably, the number of cases where a juvenile is detained 
decreased 30% since 1997, and the number of youth transferred to adult criminal 
court fell 25% between 2009 and 2011.

JUVENILE COURT STATISTICS 2011
Sarah Hockenberry & Charles Puzzanchera, National Center for Juvenile Justice & 
OJJDP (2014) (116 pages)

This report, published annually, describes delinquency and status offense cases 
handled by juvenile courts. The report includes information about intake, waiver 
to adult court, adjudication, disposition, and detention, tracking the flow of cases 
through all stages of processing. In total, the number of delinquency cases processed 
by juvenile courts declined 34% between 1997 and 2011. The report also describes 
the gender and racial demographics of the juveniles involved.
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CHILDREN AND FAMILIES

JUVENILE DEFENSE ATTORNEYS AND FAMILY ENGAGEMENT: SAME 
TEAM, DIFFERENT ROLES
National Juvenile Defender Center (2014) (7 pages)

This guide for juvenile defenders and clients’ families aims to help each learn 
constructive ways for working together and overcoming potential sources of 
tension during a child’s delinquency case. When families and attorneys understand 
each other’s roles and needs, a collaborative effort can produce the best outcome 
for the juvenile client. The guide explains that the defender’s ethical role is to advise 
the client and to represent his or her stated interest, while also acknowledging that 
the defender may share some procedural or non-confidential information to help 
families navigate the process and limit their anxiety. Families must understand that 
some details of the case have to be kept confidential, but that there are ways for 
them to remain involved in their child’s case. Family is critical in helping defenders 
understand their client’s social history, and may be able to help advocate for the 
child when appropriately engaged. This is difficult, however, if they feel intimidated 
or frustrated by the system. 

FAMILY-DRIVEN JUSTICE
Neelum Arya, 56 Ariz. L. Rev. 623 (2014) (69 pages)

This article proposes reform in the juvenile justice system, so that families are more 
involved throughout the delinquency process. The author argues that a typical 
juvenile justice system operates from the premise that families cause their children’s 
problems, leading to system intervention, despite evidence to the contrary. As a 
result, most jurisdictions exclude families from decisions about treatment or 
sanctions, which increases recidivism and places youth at risk of abuse. The author 
proposes that the juvenile justice system operate instead from the premise that all 
families care about their children and can be trusted to make good decisions on 
their behalf. This family-driven justice system would support families throughout 
the delinquency process and work with communities to create better outcomes 
for youth, in addition to promoting community-based programs as an alternative 
to secure confinement. This system would also acknowledge disproportionate 
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outcomes in the current juvenile justice system for low-income and racial and 
ethnic minority youth. The article concludes that a system which involves families 
in decision-making will lower rates of recidivism and will be fairer overall.

CHANGING LIVES: PREVENTION AND INTERVENTION TO REDUCE 
SERIOUS OFFENDING
OJJDP & National Institute of Justice (2014) (8 pages)

This bulletin presents research on intervention and prevention programs with 
demonstrated success in addressing the risk factors of delinquency and crime. 
Juvenile defenders may find information on these programs and why they succeed 
informative in their diversion or disposition planning. Some of the programs 
that have directly shown decreases in delinquency include: the Nurse-Family 
Partnership, which provides home visits from nurses for a child’s first two years; 
family-based treatment programs, which provide support and interventions 
to juvenile offenders; the Seattle Social Development Project and the Montreal 
Longitudinal Experimental Study, both of which provide training to parents and 
teachers to help them support elementary school-age children; vocational training 
for older offenders; and cognitive behavioral therapy during the transition to 
adulthood, among others. All of these programs showed reductions in delinquent 
behavior as the children grew up. The bulletin states that by reducing offending, 
these programs also save a significant amount of money in the long term.



2015 Juvenile Defender Resource Guide 21

CHILD AND ADOLESCENT DEVELOPMENT

BRAIN SCIENCE AND THE THEORY OF JUVENILE MENS REA
Jenny E. Carroll, forthcoming _N.C. L. Rev._(2016) (50 pages)

This article discusses the fundamental nature of mens rea in criminal procedure, and 
argues that just as adolescent development must be considered when sentencing 
youth (as per Roper and Graham), it should also inform decisions about guilt 
and culpability. The article starts by exploring the central and historical role of 
mens rea as a bedrock element of the criminal law system, a way to evaluate the 
blameworthiness of conduct, and then pivots to discussing the legal recognition 
of adolescent brain science showing that juveniles are less developed than adults 
in ways which affect both legal rights and legal responsibilities. It further explains 
the scientific studies about adolescent behavior and development, such as how 
risk-taking and pushing social boundaries are hallmarks of adolescence. Despite 
this growing body of developmental science, courts have been reluctant to change 
their approach toward juveniles outside the realm of sentencing. This article 
concludes that, for mens rea to fulfill its role of accurately determining culpability, 
juveniles cannot be held to adult standards of mens rea; those standards must be 
recalibrated so that fact-finders can evaluate the risk-taking, peer pressure, and 
impulse that come with adolescence, and so that normative adolescent behavior is 
not criminalized through comparison to normative adult behavior.

THE EFFECTS OF ADOLESCENT DEVELOPMENT ON POLICING
OJJDP & International Association of Chiefs of Police (2015) (8 pages)

This PowerPoint is directed toward an audience of law enforcement officers and 
aims to improve interactions between youth and the police. Juvenile defenders 
may benefit from understanding what the federal government and the leading law 
enforcement policy organization are encouraging as best practices in this area. It 
addresses the effect of adolescent development on interactions between officers and 
teenagers, presents strategies to apply this information in practice, and highlights 
programs in some local police departments that engage with at-risk youth.
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PSYCHOSOCIAL MATURITY AND DESISTANCE FROM CRIME IN A 
SAMPLE OF SERIOUS JUVENILE OFFENDERS
Laurence Steinberg, Elizabeth Cauffman & Kathryn C. Monahan, OJJDP (2015)  
(10 pages)

This bulletin presents findings on normative psychosocial maturation from data 
derived from the Pathways to Desistance study, a multidisciplinary investigation 
that explored the differences between those serious adolescent offenders who 
stop offending and those who do not, as they transition into early adulthood. It 
examines how youth mature out of offending and what the justice system can do 
to promote positive change in their lives. The evidence demonstrates that maturity 
is an important contributor to the cessation of much adolescent misbehavior. The 
important implication for advocates is that interventions for juvenile offenders 
should be aimed explicitly at facilitating the development of psychosocial maturity 
and that special care should be taken to avoid exposing young offenders to 
environments that might inadvertently derail their developmental process.

THE CLASH BETWEEN SCIENCE AND THE LAW: CAN SCIENCE SAVE 
NINETEEN-YEAR-OLD DZHOKHAR TSARNAEV’S LIFE?
Andrea MacIver, 35 N. Ill. U. L. Rev. 1 (2014) (14 pages)

This article examines the legal gray area that 19, 20, and young 20-something year-
olds are caught in – science recognizes that their brains are not fully developed, yet 
the law still punishes them as adults. It argues that the same scientific studies that 
were used to spare youth under 18 from the harshest criminal penalties in Roper, 
Graham, and Miller should apply equally to 19-year-olds like Boston Marathon 
bomber Dzhokhar Tsarnaev, and that he and other young adults should be spared 
the death penalty. Legal precedent suggests that applying the death penalty to these 
young adults would violate the Cruel and Unusual Punishment Clause. The author 
argues that, based on adolescent development science, it does not make sense to 
draw the line at age 18 when it comes to the most severe criminal punishments, 
including the death penalty.
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PROGRAMS THAT PROMOTE POSITIVE DEVELOPMENT CAN HELP 
YOUNG OFFENDERS GROW UP AND OUT OF CRIME
C.A. Schubert & E.P. Mulvey, MacArthur Foundation (2014) (6 pages)

This issue brief analyzes the Pathways to Desistance study, which revealed that most 
serious juvenile offenders do not settle into a pattern of recidivism. The authors 
point out that, while part of the process of maturing involves changes in thinking 
patterns and processes, maturity also develops through examination of one’s 
thoughts and actions, and the opportunity to practice and internalize that thinking. 
Ultimately, the study found that serious juvenile offenders have the potential for 
growth and change, and that recidivism is most effectively reduced, not just by 
restricting opportunities to offend, but by expanding opportunities to grow. Most 
of these offenders are not on a fixed road to persistent adult offending and they 
vary in patterns of development, as would be expected of any adolescent. Hence, 
juvenile justice systems should build programs promoting positive development, 
as they can help significantly reduce offending by helping juvenile offenders grow 
up and out of crime. They do this by promoting more mature patterns of thinking, 
which also helps to promote more positive social opportunities. 

FELONY MURDER, JUVENILES, AND CULPABILITY:  
WHY THE EIGHTH AMENDMENT’S BAN ON CRUEL AND  
UNUSUAL PUNISHMENTS SHOULD PRECLUDE SENTENCING 
JUVENILES WHO DO NOT KILL, INTEND TO KILL,  
OR ATTEMPT TO KILL TO DIE IN PRISON 
Michael T. Moore, Jr., 16 Loy. J. Pub. Int. L 99 (2014) (18 pages)

This comment argues that the felony murder doctrine should be prohibited when 
it comes to sentencing juveniles to life without parole (LWOP), as it violates the 
Eighth Amendment and Supreme Court case precedent. It highlights the differences 
that make juveniles more likely to face felony murder charges, and shows that 
none of the usual justifications for the sentencing practice are applicable. From the 
beginning of the process, juveniles are at a disadvantage—they are more likely than 
adults to admit their role in the alleged homicide, and likewise have more difficulty 
communicating with counsel and navigating the politics of plea-bargaining. 
Further, the application of the felony murder doctrine does not fulfill a penological 
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purpose, given that the sentence would have to be proportionate to the offense to 
not violate the Eighth Amendment, and children are inherently less culpable due to 
their still-incomplete mental development. Additionally, deterrent or rehabilitative 
justifications do not apply, given that deterrence presumes characteristics that 
juveniles lack – such as the ability to engage in cost/benefit analysis – and the fact 
that generally, youth offenders are more likely than adults to naturally desist from 
offending behavior. Should the felony murder doctrine continue being applied to 
juveniles, the article concludes, more than a quarter of juvenile defendants will die 
in prison.
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MENTAL HEALTH & DISABILITIES

WHAT JUVENILE DEFENDERS SHOULD KNOW ABOUT THE DSM-5
National Juvenile Defender Center (2014) (15 pages)

This resource brief explains how a working knowledge of the DSM-5 benefits 
juvenile defenders by ensuring accurate discussion of clients’ mental health 
diagnoses. Defenders who are knowledgeable about the DSM are better prepared 
to advocate for and against diagnoses of their youth clients. A misdiagnosis can 
lead to inappropriate intervention or services, unnecessary confinement, and other 
punitive consequences. Conversely, accurate diagnoses can help mitigate client 
conduct. This document contains descriptions of common disorders and explains 
how a disorder may manifest itself in client behavior. Juveniles with mental 
health conditions often have difficulty communicating with counsel, may have 
problems comprehending a Miranda warning, and can be particularly susceptible 
to underhanded interrogation or cross-examination techniques. Further, it is 
important to understand differences between the DSM-5 and the older DSM-IV.

PREVALENCE OF NEURODEVELOPMENTAL DISORDERS AMONG 
LOW-INCOME AFRICAN AMERICANS AT A CLINIC ON CHICAGO’S 
SOUTH SIDE
Carl C. Bell & Radhika Chimata, 66 Psychiatric Services 539 (2015) (4 pages)

This study focuses on the prevalence of neurodevelopmental disorders among 
African-American psychiatric patients, particularly those caused by prenatal 
exposure to alcohol. Rates of neurodevelopmental disorders were high in the 
general population, but of the 21 youth in the sample, 20 met the criteria for 
neurodevelopmental disorders. 12 of those met criteria for disorders associated 
with prenatal alcohol exposure, which is one of the leading causes of many such 
disorders. The study concludes that rates of neurodevelopmental disorders, 
especially those associated with prenatal alcohol exposure, are high among low-
income African-Americans in Chicago.
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FETAL ALCOHOL SPECTRUM DISORDER
Carl C. Bell, Clinical Psychiatry News (2015) (2 pages)

This article describes recent research on the prevalence of fetal alcohol spectrum 
disorders: neurodevelopmental disorders caused by the mother ingesting alcohol 
during pregnancy. Three recent studies show that the prevalence rates of FASDs 
among youth are much higher than previously reported. For example, one study 
found that among a sample of 547 adopted and fostered youth, half of whom 
were African-American, 28.5% of them had FASD. The article calls for future 
intervention and prevention of this condition.

CAUSAL EFFECTS OF MENTAL HEALTH TREATMENT ON 
EDUCATION OUTCOMES FOR YOUTH IN THE JUSTICE SYSTEM
Alison Evans Cuellar & Dhaval M. Dave (2015) (40 pages)

This study assesses whether mental health interventions can improve academic 
outcomes for justice-involved youth, finding that certain types of intensive mental 
health interventions can lower dropout rates and increase high school completion 
rates for youth in the juvenile justice system. The study primarily looked at multi-
systemic therapy (MST) and functional family therapy (FFT) programs developed 
for youth with relatively significant mental health and behavior problems. These 
intensive programs are costly and thus not widespread. However, MST and FFT 
have the potential to reduce social costs across a variety of dimensions, including 
reductions in violent and property crimes, substance abuse rates, and participation 
in social programs. Juvenile offenders, as a whole, have poor educational outcomes, 
with as few as 23% completing high school or their GED. Those eligible for mental 
health interventions do even worse. Intensive interventions have the potential to 
improve educational outcomes and create broad societal benefits for eligible youth. 
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LETTER FROM SOUTHERN POVERTY LAW CENTER  
& THE ADVOCACY CENTER TO MS. CINDY MANN,  
DIRECTOR OF THE CENTER FOR MEDICAID AND CHIP SERVICES 
Southern Poverty Law Center & The Advocacy Center (2014) (8 pages)

This open letter to the Director of the Center for Medicaid and CHIP Services 
highlights the thousands of children in Louisiana who receive inadequate treatment 
for behavioral, emotional, or psychiatric disorders and are consequently at higher 
risk of institutionalization. Louisiana addresses the needs of children who are in 
out-of-home placement or who are at risk of being placed out-of-home through the 
Coordinated System of Care Program. However, this service is unavailable to many 
children who are arrested and put in detention and hospitals instead of receiving 
community-based care. The program has too few providers of respite care and 
limited parent and youth support, and there are no crisis stabilization providers 
in the state. The letter contends that the current system violates the Medicaid Act 
and the Americans with Disabilities Act (ADA). The letter recommends that the 
Center for Medicaid and CHIP Services conduct an investigation into why these 
community-based services are unavailable and take steps to ensure that the full 
array of services and supports are available throughout the state in the future.

“HE GOT IN MY FACE SO I SHOT HIM”:  
HOW DEFENDANTS’ LANGUAGE IMPAIRMENTS IMPAIR  
ATTORNEY-CLIENT RELATIONSHIPS 
Michael Lavigne & Gregory Van Rybroek, No. 1228 (2014) (45 pages)

This article discusses the substantive and procedural justice issues of language 
disorders among juvenile defendants, and how the exercise of their constitutional 
rights suffers as a result. It highlights the correlation between socioeconomic status 
and language deficits that often cause juvenile clients’ fleeting understanding and 
lower levels of communicative abilities, which can impair their relationship with 
their lawyers. The authors argue that effective assistance of counsel is impossible 
unless clients can provide their lawyers with intelligent and informed input. 
However, this is difficult for many juveniles, who often lack the crucial skills 
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necessary to do so, such as the ability to ask questions, narrate stories, and make 
decisions. Yet most juveniles will be found or presumed competent to stand trial, 
given that the constitutional threshold for the finding of competency is low and 
is often applied inconsistently. Speech-language experts therefore recommend that 
courts and defenders convey information in small pieces and use visuals, such as 
gesture, role-play, and drawings.
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EDUCATIONAL ISSUES

DEAR COLLEAGUE LETTER ON THE EDUCATIONAL NEEDS OF 
STUDENTS WITH DISABILITIES WHO ARE IN CORRECTIONAL 
FACILITIES AND THE REQUIREMENTS OF THE INDIVIDUALS  
WITH DISABILITIES EDUCATION ACT
Melody Musgrove & Michael K. Yudin, U.S. Department of Education (2014)  
(21 pages)

This letter from the U.S. Department of Education outlines the responsibilities 
of state and local agencies under Part B of the Individuals with Disabilities 
Education Act (IDEA) to provide education to students with disabilities in 
correctional facilities. Students with disabilities represent a large portion of 
students in correctional facilities, with an estimated 16,157 students receiving 
special education and related services in correctional facilities in 2012-2013. 
Evidence suggests, however, that the identification of youth with disabilities in 
correctional facilities and the quality of services offered to youth in these settings 
is often inadequate. The fact that a youth has been charged with or convicted of a 
crime does not diminish the procedural and substantive rights provided to students 
with disabilities under IDEA. Every agency at any level of government involved in 
the provision of special education and related services to students in correctional 
facilities must ensure the provision of free appropriate public education (FAPE). 
Not only is this required by law, it is essential to ensuring successful outcomes for 
incarcerated youth. The Department of Education calls on public agencies and 
correctional facilities serving students with disabilities to review their policies, 
procedures, and practices to ensure compliance with IDEA requirements. 

INTERSECTION OF SPECIAL EDUCATION LAW AND STATUS 
OFFENSE OR DELINQUENCY PROSECUTION
Rebecca Ballard DiLoreto, Children’s Law Center for Representation of Children 
with Disabilities (2014) (2 pages)

This document provides a brief overview of the law on special education and the 
implications for students with disabilities being prosecuted by school districts for 
delinquency and facing exclusionary discipline practices. It provides several pieces 
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of advice for defense counsel on how to protect their clients and their right to 
Free Appropriate Public Education (FAPE) under the Individuals with Disabilities 
Education Act (IDEA).

DEAR COLLEAGUE LETTER CLARIFYING FEDERAL PELL GRANT 
ELIGIBILITY FOR STUDENTS CONFINED OR INCARCERATED 
IN LOCATIONS THAT ARE NOT FEDERAL OR STATE PENAL 
INSTITUTIONS
Lynn B. Mahaffie, U.S. Department of Education (2014) (4 pages)

This letter from the U.S. Department of Education was written in response to 
numerous questions the Department received regarding Pell Grant and Title IV 
eligibility for incarcerated students. It clarifies that students who are confined or 
incarcerated in locations that are not federal or state penal institutions, such as 
juvenile justice facilities, and who otherwise meet applicable eligibility criteria, are 
eligible for Federal Pell Grants. However, anyone incarcerated, including juveniles 
in juvenile justice facilities, are ineligible for Title IV loans. The Higher Education 
act (HEA) makes ineligible for a Pell Grant “any individual who is incarcerated 
in any Federal or State penal institution.” Juvenile justice facilities are not “penal 
institutions” under relevant statutory and regulatory provisions. Regulations 
applicable to Title IV student loan eligibility make any “incarcerated student” 
ineligible for funding, including youth in juvenile justice facilities. 

DEAR COLLEAGUE LETTER ON RESIDENTIAL FACILITIES AND 
THEIR COMPLIANCE WITH FEDERAL ANTIDISCRIMINATION LAWS
Catherine E. Lhamon, Assistant Sec’y for Civil Rights, Department of Education & 
Vanita Gupta, Acting Assistant Att’y Gen. for Civil Rights, Department of Justice 
(2014) (10 pages)

This letter briefly addresses several areas of concern within the juvenile justice 
system, particularly residential facilities’ obligations to ensure that all students have 
equal educational opportunities and to prepare them for successful reentry into the 
community. It also serves as a reminder that federal civil rights laws prohibiting 
discrimination in public schools are also applicable to government-funded 
educational services in residential juvenile detention facilities receiving federal 
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funding from the Departments of Education and Justice. Especially because youth 
in confinement are often the students in the greatest need of academic, emotional, 
and behavioral support, facilities must ensure the allocation and delivery of services 
and supports in a nondiscriminatory manner. Specific issues that should be focused 
on include providing equal access to academic coursework and career services, Free 
Appropriate Public Education (FAPE) and other services to those with disabilities, 
meeting the needs of English language learning students, avoiding discriminatory 
discipline, responding promptly and effectively to instances of violence and 
harassment, and ensuring effective communication with family members and 
other visitors.

GUIDING PRINCIPLES FOR PROVIDING HIGH-QUALITY 
EDUCATION IN JUVENILE JUSTICE SECURE CARE SETTINGS
U.S. Department of Education & U.S. Department of Justice (2014) (38 pages)

This report, jointly authored by the U.S. Departments of Education and Justice, 
addresses education in secure care facilities and focuses on how to improve 
education outcomes for committed youth. Providing high-quality education in 
secure facilities is a challenge – juvenile facilities have high rates of turnover and 
many committed youth have special educational needs. However, successfully 
educating committed youth is essential to achieving the goal of rehabilitating 
youth in the juvenile justice system and reducing entry into the criminal justice 
system as a whole. This report contains five guiding principles, each accompanied 
by activities and other policy and best-practice recommendations for consideration 
by agencies and facilities seeking to improve existing education-related practices. 
Many of these recommendations, including providing a safe educational climate 
for all committed youth, are required by the constitution and federal law.

UNDERSTANDING FERPA: SHARING EDUCATION RECORDS OF 
CHILDREN IN THE JUVENILE JUSTICE SYSTEM
Catherine Feeley & Jessica Feierman, Juvenile Law Center (2014) (29 pages)

This publication attempts to explain how the responsible sharing of education 
records can improve educational access and outcomes for justice-involved youth. 
It explains the Family Educational Rights and Privacy Act (FERPA) and the 
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Uninterrupted Scholars Act (USA). FERPA gives parents and older students 
certain rights with respect to education records, including the right to consent 
to their release. The USA, however, created an exception by which child welfare 
caseworkers can obtain and share the school records of justice-involved youth 
who are the legal responsibility of a child welfare agency. The article also describes 
other FERPA exceptions and state statutes that are relevant to the release of school 
records to the juvenile justice system.
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MARKERS OF INEQUALITY

Lesbian, Gay, Bisexual, and Transgender (LGBT) Youth  
and the Juvenile Justice System

RESTORING JUSTICE: A BLUEPRINT FOR ENSURING FAIRNESS, 
SAFETY, AND SUPPORTIVE TREATMENT OF LGBT YOUTH IN THE 
JUVENILE JUSTICE SYSTEM
Aisha C. Moodie-Mills & Christina Gilbert, Center for American Progress (2014) 
(16 pages)

This brief examines best practices concerning LGBT youth who come under 
the supervision of the juvenile justice system. LGBT youth are over-represented 
in the nation’s juvenile justice system for a variety of reasons, including family 
rejection, bullying and harassment, and biased school discipline. Once in the 
system, more needs to be done to ensure that LGBT youth are treated fairly, feel 
safe, and have equal access to available services. Many jurisdictions around the 
country have begun implementing standards that work toward ensuring fairness 
by adopting nondiscrimination provisions and other policies. This brief contains 
sample provisions of policies that are particularly helpful, and calls on the federal 
government to promote these standards nationwide.

TOWARD EQUITY: A TRAINING CURRICULUM FOR 
UNDERSTANDING SEXUAL ORIENTATION, GENDER IDENTITY,  
AND GENDER EXPRESSION, AND DEVELOPING COMPETENCY  
TO SERVE LESBIAN, GAY, BISEXUAL, AND TRANSGENDER YOUTH  
IN THE JUVENILE JUSTICE SYSTEM
The Equity Project (2015) (178 pages)

This national training curriculum for juvenile justice professionals provides 
comprehensive, interactive lessons designed to increase competence about sexual 
orientation, gender identity, and gender expression (SOGIE), while providing 
practitioners with increased knowledge, tools, and resources for working with LGBT 
youth in the juvenile justice system. Toward Equity aims to improve the experiences 
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and outcomes of LGBT youth in the juvenile justice system by providing juvenile 
justice personnel with a deeper understanding of terms and concepts related 
to SOGIE, normative adolescent development, and the data relating to LGBT 
youth in the juvenile justice system. It will also increase professionals’ capacity to 
understand bias and stigma related to SOGIE, and their impact on the well-being 
of youth in the juvenile justice system. Additionally, the curriculum will provide 
participants with skills for communicating with youth about SOGIE and increase 
knowledge of the common circumstances leading LGBT youth into the juvenile 
justice system. Toward Equity illustrates methods by which juvenile justice system 
stakeholders can support LGBT youth to increase their resiliency and prevent 
their re-entry into the system. The curriculum also covers specific conditions of 
confinement issues and promotes a greater understanding of transgender and 
gender non-conforming youth.

FACT SHEET: LGBT YOUTH & JUVENILE JUSTICE
Act4JuvenileJustice (2014) (3 pages)

This fact sheet advocates for updates to the Juvenile Justice and Delinquency 
Prevention Act (JJDPA), including provisions for protecting LGBT youth in the 
juvenile justice system. Currently, LGBT youth are disproportionately represented 
in the juvenile justice system. Yet system actors, including law enforcement officers, 
district attorneys, and juvenile defenders, are too often ill-equipped to manage the 
unique experiences and challenges that these youth face. This fact sheet contains 
several recommendations for amendments to the JJDPA to address the disparities 
that LGBT youth face in the juvenile justice system, including the elimination of 
the Valid Court Orders exception for status offenders. Additionally, this fact sheet 
calls on the Office of Juvenile Justice and Delinquency Prevention (OJJDP) to 
better protect the interests and rights of LGBT youth in the juvenile justice system.
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THE NATIONAL EVALUATION AND TECHNICAL ASSISTANCE 
CENTER FOR THE EDUCATION OF CHILDREN WHO ARE 
NEGLECTED, DELINQUENT, OR AT-RISK FACT SHEET:  
IMPROVING SERVICES FOR YOUTH WHO ARE LGBT IN  
JUVENILE JUSTICE SYSTEMS
Christian L. Rummell & Jeffrey M. Poirier, NDTAC (2014) (8 pages)

This fact sheet briefly discusses the issues that LGBT youth face in school, at home, 
and in the juvenile justice system. In such systems, LGBT youth must usually rely 
on others to secure responsive and competent services. Unfortunately, many of 
today’s systems are illequipped to offer protection and support focused on LGBT 
youth’s unique needs, leaving many youth exposed to additional harm. When they 
are most in need of responsive care, treatment, and rehabilitation, LGBT youth 
often encounter biased, inappropriate, or ill-prepared policies and practices. These 
not only prevent youth from accessing the supports they really need, but may 
actually increase the likelihood of long-term system involvement. These youth face 
disproportionate levels of detention, segregation, and isolation as well as abuse 
while in placement. The authors provide policy and practice recommendations to 
remedy this, in the form of ten standards grounded upon key principles, aimed 
at providing more culturally competent services and outcomes. While intended 
for intake, diversion, secure confinement, and aftercare, these recommendations 
can be adapted appropriately by juvenile justice professionals. Key resources and 
reference materials are also highlighted, as are guidelines for making juvenile justice 
settings safer and offering more equitable treatment for this particular population. 

GIVE THE KID A BREAK—BUT ONLY IF HE’S STRAIGHT: 
RETRIBUTIVE MOTIVES DRIVE BIASES AGAINST GAY  
YOUTH IN AMBIGUOUS PUNISHMENT CONTEXTS
Jessica M. Salerno, Mary C. Murphy & Bette L. Bottoms, 20 Psychol. Pub. Pol’y & 
L. 398 (2014) (12 pages)

This article describes two studies which found bias against gay youth in “ambiguous 
punishment contexts” – situations where such conduct is technically illegal but 
punishment may be viewed as excessive, such as lifelong sex offender registration 
for consensual adolescent sexual behavior. Study 1 examined the ambiguous 
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punishment context of a consensual sexual relationship between a 16-year-old and 
14-year-old, and found that participants were twice as likely to say a gay 16-year-
old should have to register as a sex offender than to say a straight 16-year-old 
should. This bias vanished in an unambiguous scenario between a 35-year-old 
adult and a 14-year-old; in this situation, participants equally supported making a 
heterosexual adult offender or a gay adult offender register. Study 2 examined the 
ambiguous punishment context of consensual juvenile sexting, and unlike Study 
1, looked at the gender of the sender and recipient. Participants were more likely 
to vote to require sex offender registration for a gay male sender than any other 
group, and also more likely to vote to require sex offender registration for a gay 
male recipient than any other recipient. However, participants were more lenient 
toward both lesbian senders and recipients than toward heterosexual ones. These 
studies show that in ambiguous punishment contexts, people are more likely to 
“give the kid a break” so long as he is not a gay male – but the author suggests that 
additional study is needed to determine why people are inclined to leniency in 
these studies toward lesbian juveniles.

KNOW YOUR RIGHTS: LAWS, COURT DECISIONS, AND ADVOCACY 
TIPS TO PROTECT TRANSGENDER PRISONERS
American Civil Liberties Union & National Center for Lesbian Rights (2014)  
(17 pages)

This guide identifies laws, court decisions, advocacy tips, and other resources that 
may be helpful for transgender prisoners seeking to preserve and enforce their 
rights. Although the guide focuses on adults in criminal confinement facilities, 
the authors acknowledge that the information provided in this document, 
along with additional constitutional and statutory standards, such as the Prison 
Rape Elimination Act (PREA) Juvenile Facility Standards, may be helpful for 
transgender youth confined in juvenile facilities as well. Included are general 
recommendations for confined transgender persons concerning their medical care, 
housing placement, privacy, and protection from violence. Each section outlines 
the legal responsibilities that prisons have to protect their residents and steps that 
prisoners should take if these requirements are not met.
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LOUISIANA LGBT DETENTION FACT SHEET FOR  
JUVENILE DEFENDERS
The Equity Project (2014) (2 pages)

This fact sheet provides information and practice tips for defenders in Louisiana 
pertaining to the detention of LGBT youth, including state and federal standards 
related to staff training, nondiscrimination, housing, and physical environment in 
detention facilities.

LIVING IN THE MARGINS: A REPORT ON THE CHALLENGES  
OF LGBTQ YOUTH IN MARYLAND EDUCATION, FOSTER CARE,  
AND JUVENILE JUSTICE SYSTEMS
Youth Equality Alliance, Baltimore: FreeState Legal Project (2014) (24 pages)

This report identifies problems faced by LGBTQ youth in Maryland’s education, 
foster care and juvenile justice systems and the policy, regulatory, and best-practice 
solutions proposed by the Youth Equality Alliance (YEA) in response. It points out 
that this vulnerable population is at a heightened risk of entering the school-to-prison 
pipeline and faces many of the factors that correlate with such a trend – high rates 
of homelessness, disproportionate punishment for minor disciplinary problems and 
higher rates of suicide attempts. The authors call for youth to be empowered through 
increased participation and leadership in public policy efforts relevant to their needs. 
This is especially important, they argue, given that there is no comprehensive policy 
related to LGBT youth in the system, and not all courts are educated on the issues 
that they face. Other recommendations for improving the juvenile justice system 
include creating a needs response system and promoting inclusivity.

BEING OUT AT SCHOOL: THE IMPLICATIONS FOR SCHOOL 
VICTIMIZATION AND YOUNG ADULT ADJUSTMENT
Stephen T. Russell et al., 84 Am. J. Orthopsychiatry 635 (2014) (9 pages)

This article examines whether coming out to others as LGBT in adolescence 
has benefits for mental health and well-being, notwithstanding the potential for 
increased risk of victimization at school. Disclosure of LGBT status is associated 
with positive psychosocial adjustment for adults; however it has long been 
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associated with negative effects on mental health for adolescents who come out at a 
young age. This study looked at a sample of 235 people who came out as LGBT as 
adolescents and found significant positive associations with life satisfaction. It also 
found a lower risk of depression for adolescents who disclosed their LGBT status 
compared to adolescents who hid their sexual orientation. 

Race and the Juvenile Justice System

YOU CAN’T FIX WHAT YOU DON’T LOOK AT:  
ACKNOWLEDGING RACE IN ADDRESSING RACIAL DISPARITIES
Prudence Carter, Russell Skiba, Mariella Arredondo & Mica Pollock (2014)  
(8 pages)

This paper focuses on the disparities in school discipline by race and the resultant 
risk of short- and long-term negative outcomes. It makes recommendations for 
a race-conscious approach to intervention as a start to discussing and directly 
addressing these racial disparities in schools. The authors highlight the importance 
of conversing frankly about racial disparities, actively working to counter implicit 
biases, addressing microaggressions, overcoming the seemingly taboo nature of 
racial discussions, and evaluating these efforts.

YOUNG MEN OF COLOR AND THE OTHER SIDE OF HARM: 
ADDRESSING DISPARITIES IN OUR RESPONSES TO VIOLENCE
Danielle Sered, Vera Institute of Justice (2014) (16 pages)

This report discusses the fact that in order to address the racial disparities in the 
criminal justice system, we need wider recognition that young men of color are also 
disproportionately victims of crime and violence. The criminal justice system is 
incapable of engaging and supporting this vulnerable group in key areas because it 
provides limited services to them as victims, there is a lack of resources available, and 
young Black and Latino men are more likely to have had negative experiences with 
law enforcement. Further, these young men often do not see themselves as victims, 
leading to a lower likelihood that they will seek supportive services. The author 
calls for efforts to identify and support culturally responsive, developmentally-
targeted models that address individual and structural factors and that can catalyze 
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further innovation in the area. In particular, the document advocates for earlier 
interventions for children who have been victimized and parallel interventions for 
adolescents whose earlier trauma may have gone unaddressed.

REDUCING RACIAL AND ETHNIC DISPARITIES IN JUVENILE 
JUSTICE SYSTEMS: PROMISING PRACTICES
National Juvenile Justice Network (2014) (10 pages)

This report identifies key policy recommendations and best practices that may 
help jurisdictions reduce racial and ethnic disparities in detention and out-of-
home placements. Crime policies and school, police, and juvenile court practices 
have led to a disproportionate focus on the behavior of youth of color. This 
report lists recommendations for correcting disparities, drawing on examples 
from jurisdictions and communities that have had success in addressing this 
problem. Examples of recommendations include enhanced cultural and linguistic 
competence, developing more community-based alternatives to prosecution, 
improving youth-police relationships, and utilizing consistent data collection for 
use in decision-making. Correcting disparities will take full commitment from 
juvenile justice professionals, advocates, and other community members, but the 
promising practices identified in this report demonstrate that reform is possible. 

Gender and the Juvenile Justice System

THE SEXUAL ABUSE TO PRISON PIPELINE: THE GIRLS’ STORY
Human Rights Project for Girls, Georgetown Law Center on Poverty and Inequality, 
& Ms. Foundation for Women (2015) (48 pages)

This report addresses girls who become involved in the juvenile justice system 
because of their experience of sexual abuse, and how they are held in a system 
that is ill-equipped to treat them and may likely be re-traumatizing them. The 
report identifies the overwhelmingly high rates of sexual abuse among justice-
involved girls and explains how the offenses for which most girls are arrested—
such as running away, substance use, and truancy are also common symptoms 
of abuse. The juvenile justice system can reinforce these girls’ trauma or expose 
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them to renewed abuse. Among its proposed solutions, the report recommends 
legislative efforts to require and fund services for girls in the juvenile justice system 
and implementation of gender-specific and medical services in juvenile facilities. 
The report also identifies specific reform targets, such as eliminating prostitution 
charges against trafficked girls and abolishing the valid-court-order loophole of the 
Juvenile Justice and Delinquency Prevention Act (JJDPA) that allows youth to be 
detained for status offenses. The report also includes a section on treating sexual 
abuse trauma in the child welfare system.

GENDER DIFFERENCES IN RECIDIVISM RATES FOR JUVENILE 
JUSTICE YOUTH: THE IMPACT OF SEXUAL ABUSE
Selby M. Conrad et al., 38 Law & Hum. Behav. 305 (2014) (16 pages)

This study examines the connection between gender and sexual abuse among 
court-involved non-incarcerated juveniles in specialty courts. Most of the female 
offenders were charged with nonviolent offenses and were associated with elevated 
rates of child abuse, violence exposure, mental health problems, family conflict, 
pregnancy, and school failure. Results also showed that female offenders reported 
higher rates of lifetime sexual abuse and that females who reoffended reported 
higher rates of past child sexual abuse than those who did not reoffend. While 
males continued to have a higher rate of recidivism, girls make up a growing 
percentage of the juvenile justice population and have unique needs that require 
trauma-informed interventions specifically developed for them.

QUESTIONING GENDER: POLICE INTERROGATION OF 
DELINQUENT GIRLS
Barry C. Feld, 49 Wake Forest L. Rev. 1059 (2014) (15 pages)

After examining custodial interrogations of both female and male youth’s accused of 
committing felony level offenses in Minnesota, the researchers found that boys and 
girls waived their Miranda rights at similar rates and that police interrogated the 
boys and girls using similar tactics, with the one exception of using maximization 
techniques more often with boys. However, there was a substantial disconnect 
“between seemingly even-handed interrogation practices, and police and justice 
system personnel’s characterization of girls.” Girls tended to have more negative traits 
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attributed to them, including generalizations that they are emotional, manipulative, 
verbally aggressive, and confrontational. Thus, the article concludes that there needs 
to be a stronger basis for systemic policy prescriptions to better the practice of 
police interrogations and reduce the likelihood of extracting false confessions. The 
author additionally calls for more empirical research on interrogation practices and 
questions whether officers require gender-sensitivity training.
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DETENTION AND CORRECTIONS

EMBEDDING DETENTION REFORM IN STATE STATUTES  
AND REGULATIONS
Juvenile Law Center, for the Annie E. Casey Foundation (2014) (132 pages)

This is a manual for stakeholders seeking to implement statewide youth detention 
reform. Currently, the sites that embrace the Annie E. Casey Foundation’s Juvenile 
Detention Alternatives Initiative (JDAI) are implementing policy changes at the 
local level, but JDAI sites can effect larger changes at the state level by drafting 
and advocating for state statutes, regulations, and policies. The manual discusses 
the recommended priorities of state reform efforts—suggesting improvements in 
juvenile delinquency proceedings, juvenile detention center policies and conditions, 
and the way different actors interact with each other in the justice system—and 
provides examples of effective policies, while emphasizing that reform priorities 
will differ by state. The manual also provides an assessment tool to analyze current 
policies, as well as examples of model statutes and policies.

MALTREATMENT OF YOUTH IN U.S. JUVENILE CORRECTIONS 
FACILITIES: AN UPDATE
The Annie E. Casey Foundation (2015) (40 pages)

This publication updates No Place for Kids, a 2011 report from the Annie E. Casey 
Foundation on the widespread and persistent maltreatment of confined youth. 
Data since 2011 suggests systemic mistreatment in seven states where there had 
previously been no compelling evidence of such pervasive issues, and shows that 
problems continue in many states previously cited as having had problems since 
2000. This report also incorporates new surveys, research, and other evidence 
regarding sexual victimization and use of isolation. While some states have tried 
to address maltreatment problems, findings demonstrate that the efforts are often 
inadequate. Large conventional juvenile corrections facilities are inherently prone 
to abuse due to public officials’ demonstrated inability to prevent maltreatment 
or clean up prisons where inhumane conditions are discovered. Thus, juvenile 
justice stakeholders must make efforts to eliminate inappropriate or unnecessary 
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reliance on confinement in response to adolescent misbehavior and law-breaking 
and restructure facilities to ensure a safe, healthy, and therapeutic environment for 
the small segment of the youth population who truly requires confinement. 

STATE-BY-STATE SUMMARY: SYSTEMIC OR RECURRING 
MALTREATMENT IN JUVENILE CORRECTION FACILITIES
The Annie E. Casey Foundation (2015) (26 pages)

This chart accompanies the full Maltreatment of Youth update, and provides a 
brief state-by-state overview of conditions at juvenile correction facilities in all 
50 states and the District of Columbia. Relying on government investigations, 
consent decrees, and lawsuits as evidence, the chart identifies a disconcerting 
amount of maltreatment at youth facilities. Since 2010 and 2011, maltreatment 
was reported in facilities in 28 jurisdictions, while facilities in 16 jurisdictions had 
no systemic issues identified. At facilities in the remaining 7 jurisdictions, there was 
some evidence suggesting maltreatment, but no compelling proof. Common issues 
the report found included excessive use of isolation or restraints, sexual assault, and 
failure to protect youth from serious physical or psychological harm.

UNITED STATES V. CITY OF MERIDIAN, SETTLEMENT AGREEMENT 
WITH CITY OF MERIDIAN
Settlement Agreement, No. 3:13-CV-978-HTW-LRA (S.D. Miss., June 19, 2015) 
(19 pages)

This settlement agreement between the United States and the City of Meridian 
arose out of the DOJ’s 2012 findings letter and has been submitted to the district 
court for review. It requires the city of Meridian to change its police department’s 
policies and procedures, prohibiting arrest of youth for conduct which is more 
appropriately dealt with through school disciplinary procedures, and requiring 
documented probable cause determinations for any youth arrested. The agreement 
also requires the City to participate in programs to inform the community about its 
progress in implementing reforms, and to hear community questions and concerns. 
An independent auditor would monitor the City’s compliance with the terms and 
would report publicly to the district court. Note that the State and its Division of 
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Youth Services also entered a proposed settlement with the United States, though 
Lauderdale County and the Youth Court Judges have not yet settled.

UNITED STATES V. CITY OF MERIDIAN, PROPOSED SETTLEMENT 
WITH MISSISSIPPI
(Proposed) Settlement Agreement, No. 3:13-CV-978-HTW-LRA, (S.D. Miss., June 
19, 2015) (18 pages)

This proposed settlement agreement between the United States and the State of 
Mississippi, its Department of Human Services, and its Division of Youth Services 
arose out of the DOJ’s 2012 findings of constitutional violations of juvenile’s 
due process in Mississippi, and has been submitted to the District Court for 
approval. It would require State probation officers to implement measures to 
protect young people’s privilege against self-incrimination, provide them age-
appropriate explanations of their rights and of the probation process, revise 
probation contracts so they are easily understandable to youth, and limit when 
the state can recommend incarceration for technical violations. The agreement also 
requires the State to participate in programs to inform the community about its 
progress in implementing reforms and to hear community questions and concerns. 
An independent auditor would monitor the State’s compliance with the terms 
and would report publicly to the district court. Note that the City also entered a 
proposed settlement with the United States, though Lauderdale County and the 
Youth Court Judges have not yet settled.

UNITED STATES V. LEFLORE COUNTY, COMPLAINT AND LETTER  
OF FINDINGS
No. 4:15-cv-00059-DMB-JMV, (N.D. Miss., May 12, 2015) (38 pages)

In the complaint, DOJ requests the court to enjoin Leflore County, Mississippi, 
from depriving children confined in the Leflore County Detention Center of rights, 
privileges, or immunities protected by the Fourteenth Amendment.  DOJ’s attached 
letter of findings outlines the discoveries from their investigation, including that 
youth were dangerously and routinely shackled to metal beds and often subjected to 
excessive and arbitrary isolation. These punishments were often given in response to 
minor or undocumented incidents. 
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UNITED STATES V. LEFLORE COUNTY, SETTLEMENT AGREEMENT
No. 4:15-cv-00059-DMB-JMV, (N.D. Miss., May 13, 2015) (29 pages)

In this agreement, the Department of Justice and Leflore County, Mississippi 
settled claims regarding the security and facility conditions of the county’s juvenile 
detention center. Specifically, under this agreement, Leflore County must maintain 
reasonably safe conditions of confinement, train staff in conflict management, and 
develop procedures to protect juvenile detainees’ due process rights. The settlement 
agreement also limits staff use of force to the least amount necessary to stabilize the 
situation and protect against risks posed by youth.

STATE OF NEW JERSEY IN THE INTEREST OF T.S.
Docket Nos. A-3127-14T2 and A-3167-14T2 (N.J. Super. Ct. App. Div. 2015)  
(4 pages)

The Superior Court of New Jersey Appellate Division held that juveniles transferred 
from Juvenile Justice Commission (JJC) custody to Department of Corrections 
(DOC) custody are entitled to certain due process rights. These rights include: (1) 
the right to a due process hearing on the reasons for transfer and on the request to be 
transferred back to JJC custody, (2) the right to counsel at that hearing, and (3) the 
right to present evidence on relevant issues at that hearing. The due process hearing 
should consider the reasons for transfer, conditions of confinement, whether DOC 
offers rehabilitative services comparable to JJC, and whether transfer back to JJC 
would be appropriate. The Appellate Division remanded the case for an expedited 
evidentiary hearing on those issues, and also ordered that those hearings must be 
recorded so that a transcript could be made available for appellate review. 

STICKER SHOCK: CALCULATING THE FULL PRICE TAG FOR YOUTH 
INCARCERATION
Justice Policy Institute (2014) (56 pages)

While most states have reduced youth incarceration, the temporary confinement 
of juveniles continues to be overused, especially for nonviolent crimes and youth 
of color, at tremendous cost to the public. The report documents the economic 
cost of youth incarceration in each state, both the direct costs, as well as estimates 
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of the impact from loss of educational and employment opportunities. These long-
term costs, stemming from increased recidivism, decreased earnings, and increased 
reliance on public assistance, may total $8-$21 billion a year above and beyond 
the direct cost of incarceration. Among other things, the report recommends 
investing in strategies that keep juveniles out of the justice system and improving 
data collection on recidivism and the costs of confinement.

COUNCIL OF JUVENILE CORRECTIONAL ADMINISTRATORS 
TOOLKIT: REDUCING THE USE OF ISOLATION
Council of Juvenile Correctional Administrators (2015) (33 pages)

This resource, developed by juvenile correctional administrators and directors, maps 
how states can reduce the use of isolation in youth facilities. The guide provides an 
overview of isolation and its negative impacts, including restricted access to family 
visitation and programming, permanent psychological damage, and risk of suicide. 
The guide states that isolation should be limited to situations where a youth poses a 
serious threat to himself or others, and establishes five steps to reduce isolation: (1) 
adopt a rehabilitative philosophy, (2) develop procedures for use and monitoring 
of isolation, (3) manage data about isolation to remain accountable, (4) develop 
alternative behavioral management options, and (5) provide staff training. The 
guide provides suggested best practices and examples of real facility policies to 
clarify each step.

NO CHILD LEFT ALONE: WHY IOWA SHOULD BAN JUVENILE 
SOLITARY CONFINEMENT
Lisa C. Castillo, 100 Iowa L. Rev. 1259 (2015) (21 pages)

This note urges the Iowa legislature to prohibit the general use of juvenile solitary 
confinement, arguing it is an unconstitutional practice. The juvenile justice system 
initially was dedicated to rehabilitating delinquent youth, but moved toward a more 
punitive model in the late 20th century. The author argues, however, that the Supreme 
Court’s recent use of scientific studies in Roper, Graham, and Miller–integrating 
scientific research on child and adolescent development into constitutional analyses 
of our punitive treatment of youth–indicates that rehabilitation has once again 
become the primary goal of the juvenile justice system. Solitary confinement poses a 
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serious risk to juvenile offenders’ future health and negatively impacts future public 
safety. In light of the rehabilitative goal of the juvenile delinquency system, the use 
of solitary confinement on juveniles violates the Eighth Amendment as a form of 
cruel and unusual punishment. The note proposes that Iowa follow a proposed 
bill in California that would prohibit the use of punitive solitary confinement 
on juveniles except in extraordinary circumstances in which the juvenile poses an 
immediate risk of substantial harm to others. 

TEN STRATEGIES TO REDUCE JUVENILE LENGTH OF STAY
Jessica Feierman, Kacey Mordecai, & Robert G. Schwartz, Juvenile Law Center 
(2015) (16 pages)

Many incarcerated young people remain in juvenile facilities for long periods of time. 
However, evidence demonstrates that confinement for more than six months does 
not reduce recidivism and may be harmful to youth. The most effective services take 
place in the home or the community. This report identifies ten strategies to reduce the 
length of time that juveniles are confined in secure facilities. A few of the strategies 
presented by the report include adopting legislative time limits or presumptions 
against lengthy stays, improving case management and re-entry planning, and 
holding frequent disposition review hearings to assess the youth’s progress.

RE-EXAMINING JUVENILE INCARCERATION
The Pew Charitable Trusts (2015) (8 pages)

This article summarizes research demonstrating that lengthy placements in residential 
facilities are more costly and fail to improve outcomes for most juveniles. Most 
studies show that low- and moderate-risk youth are less likely to reoffend if they 
are supervised in the community rather than in institutions. For example, research 
conducted in Ohio found that low- and moderate-risk offenders held in facilities 
recidivated at twice the rate of those in community-based programs, and that youth 
held for longer periods in facilities were re-incarcerated at a higher rate than those 
with shorter stays. Incarcerating youth incurs costs both directly and indirectly; out-
of-home placements cost up to thirty times more than community-based supervision 
in some states and the higher recidivism rates of such facilities further increases the 
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number of juvenile offenders in the system. The article highlights state laws that 
limit out-of-home placements and length of stay in secure facilities, and support 
community-based programs for less serious offenders.

IN RE J.P.
151 So.3d 204 (Miss. 2014) (21 pages)

In this case, the juvenile defendant allegedly violated conditions of release on a 
past charge, but ultimately spent 103 days in a juvenile detention facility and then 
30 days in a county jail after turning 18 without ever having a hearing on the 
violation. The youth court justified its continued detention of the juvenile through 
its contempt power, which it stated it could use sua sponte on the alleged violations. 
It eventually released him from custody and terminated its jurisdiction over him, 
but ordered his parents pay the $10,000 cost of his detention. The Mississippi 
Supreme Court found numerous procedural irregularities with the youth court’s 
handling of this case, from a lack of sufficient notice to a failure to keep transcripts 
of several proceedings, and reversed the judgment. Most notably, the high court 
held that parents could not be required to pay for their child’s detention absent an 
adjudication, stating “it simply defies logic that a court could be able to commit 
a child to a detention facility without ever having found him or her guilty of 
anything, and be able to make the child’s parents pay for it.”
 

FIRST-TIME VIOLENT JUVENILE OFFENDERS: PROBATION, 
PLACEMENT, AND RECIDIVISM
Joseph P. Ryan, Laura S. Abrams & Hui Huang, Soc. Work Res. (2014) (9 pages)

This study empirically examined differences in recidivism rates among first-time 
violent juvenile offenders assigned to in-home probation, group-home placement, 
and probation camp in Los Angeles County. It found that compared to in-home 
probation, the likelihood of recidivism was 2.12 times greater for youth assigned 
to probation camps and 1.28 times greater for youth assigned to group homes. 
Ultimately, the authors call for in-home probation as the more practical and 
effective intervention because it also reduces the rate of recidivism compared to 
out-of-home placements. They argue that the benefits of in-home probation have 
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remained consistent over time while there is a lack of coherent evidence to support 
the success of secure confinement in preventing recidivism.

PRISON RAPE ELIMINATION ACT LITIGATION AND THE 
PERPETUATION OF SEXUAL HARM
Gabriel Arkles, 17 N.Y.U. J. Legis. & Pub. Pol’y 801 (2014) (25 pages)

This article analyzes the role of the Prison Rape Elimination Act (PREA) in prison 
litigation, looks to where PREA has disserved prisoners it purports to protect, 
and proposes judicial approaches to PREA that would make better doctrinal and 
normative sense than current trends. PREA was unanimously passed by Congress 
in 2003 and declared “zero tolerance” for prison rape. Although PREA does not 
create a private right of action, the author suggests that survivors of sexual abuse in 
prisons should sue under the Eighth and Fourth Amendments, and also raise tort 
claims. Despite PREA’s mandate to reduce prison rape, many courts have presumed 
it to be irrelevant for plaintiffs’ claims (due to lacking a private right of action), 
but have allowed prison officials defending against constitutional and other claims 
to use it as a shield. Furthermore, many courts interpret PREA to raise, not lower, 
the barrier of exhaustion of administrative remedies required under the Prison 
Litigation Reform Act (PLRA). As a result, PREA has often failed imprisoned 
survivors of sexual abuse in litigation and has even been used against them. Instead, 
courts should accept a PREA right of action in their analyses of constitutional and 
tort cases and treat it as relevant to both plaintiffs and defendants. 

SAM SURVIVES: GRAPHIC NOVEL ON PREA AND YOUTH IN  
ADULT FACILITIES
Jaime M. Yarussi & Brenda V. Smith, Youth Justice Press (2014) (41 pages)

This graphic novel features a male juvenile’s experience of sexual assault in an adult 
male detention facility and his process of dealing with it, with the help of his 
juvenile defense attorney. It is intended to educate youthful inmates on how to 
identify, address, and respond to incidents of sexual abuse by staff or other inmates, 
as well as to provide key information to staff, inmates, administrators, and agencies 
on how to target sexual assault in custody. It covers issues of: (1) the code of silence 
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among inmates and correctional staff; (2) beliefs regarding protective pairing; (3) 
sexual assault between inmates; (4) female staff as perpetrators of sexual abuse; 
and (5) handling depression and trauma. These are depicted through instances of 
implicit threats, harassment, staff-prisoner relationships, violence, drugs, and gang 
rape. As a graphic novel, this resource may also provide a way to explain some of 
the potential problems in detention or prison, in a way that is easier for juvenile 
clients to grasp, rather than through legal abstractions and complication.

JUVENILE RESIDENTIAL FACILITY CENSUS, 2012:  
SELECTED FINDINGS
Sarah Hockenberry, Melissa Sickmund, & Anthony Sladky, U.S. Department of 
Justice (2015) (16 pages)

This bulletin highlights findings from the biennial 2012 Juvenile Residential 
Facility Census. It provides an overview on the types of facilities (e.g., whether they 
are public or private), facility size, confinement features, deaths, suicides, and other 
information relevant to the operations of juvenile residential facilities. The census 
included information from more than 2,000 facilities.

JUVENILES IN RESIDENTIAL PLACEMENT, 2011
Sarah Hockenberry, U.S. Department of Justice (2014) (16 pages)

This bulletin reports the findings from the biennial 2011 survey of public and 
private juvenile residential facilities. The survey collected information on the 
number of residents in placement, the kinds of offenses represented in residential 
facilities, the lengths of stay, and the gender and racial characteristics of juveniles 
in placement. The number of offenders in placement in 2011 was at its lowest level 
since 1997, decreasing 42%.
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JUVENILE SHACKLING

CAIJS TOOLKIT
Campaign Against Indiscriminate Juvenile Shackling (2015) (11 pages)

This document is a comprehensive toolkit for those interested in ending the 
practice of indiscriminately shackling of juveniles in court. The toolkit contains 
information outlining the numerous harms of shackling youth, describes the steps 
that interested parties can take to end indiscriminate shackling through legislative 
change or through changes in court rules, and refutes arguments used to justify 
the practice of shackling. The toolkit points out that those seeking to end the 
indiscriminate shackling of juveniles in their jurisdiction should advocate for 
a change in statute or court rule – not merely a change in policy – to achieve 
permanency and accountability. Included is a model statute and court rule.

SHACKLING JUVENILE OFFENDERS CAN DO PERMANENT DAMAGE 
TO OUR KIDS
Patricia Puritz, Washington Post (Nov. 18, 2014) (5 pages)

This op-ed by NJDC’s Executive Director called for the then-U.S. Attorney General 
Eric Holder to end the indiscriminate shackling of children in the District of 
Columbia’s courts, where the Department of Justice, through the U.S. Marshal 
Service (USMS), is responsible for courtroom security. The piece notes how judges 
often deferred to individual marshals’ judgments in assessing security needs, which 
resulted in the shackles staying on. The opinion called on the Attorney General to 
direct the USMS to work with youth advocates to advance common-sense legislation 
that would limit shackling to the rare cases in which the child does present a risk. 
It highlights how shackling interferes with the right to a fair trial and prevents 
the defendant from assisting in his or her own defense, runs contrary to  studies 
that demonstrate juveniles are less likely to re-offend when they perceive that the 
juvenile justice system has treated them fairly, and is inherently incompatible with 
the rehabilitative goal of juvenile court. 
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DISTRICT OF COLUMBIA SUPERIOR COURT:  
INDIVIDUAL DETERMINATIONS FOR THE USE OF RESTRAINTS  
ON RESPONDENTS
Administrative Order 15-07 (D.C. Super. Ct. 2015) (2 pages)

Acknowledging that juveniles are children, not merely little adults, and that most 
jurisdictions have abandoned indiscriminate juvenile shackling, the Superior 
Court of the District of Columbia ordered that family court judges must make 
individualized determinations on the use of shackles before ordering them. 
Juveniles will still be brought to the courthouse in restraints, but will then be 
able to contest the use of restraints and may choose not to enter the courtroom in 
restraints until a decision has been made. The judge must make a written finding of 
fact to support an order that restraints are necessary for safety or to prevent flight.

RESOLUTION 107A AND REPORT TO THE HOUSE OF DELEGATES 
REGARDING THE INDISCRIMINATE SHACKLING OF JUVENILES
Criminal Justice Section, ABA (2015) (14 pages)

This report accompanying the ABA’s resolution advocates for a presumption 
against the use of restraints on juveniles in court. The report lays out how it has 
become common practice to automatically shackle juveniles in court. The ABA 
acknowledges that restraints undermine the presumption of innocence, chill 
notions of fairness, interfere with attorney-client relationships, and are contrary 
to the rehabilitative ideals of juvenile court. Furthermore, the ABA finds shackling 
“degrading,” serving only to shame children and harm their self-esteem. It 
recommends that all jurisdictions follow the lead of states that have eliminated 
indiscriminate shackling. 

JUVENILE SHACKLING REFORM: THE JUDICIAL ROLE IN  
ENSURING TRAUMA-INFORMED COURTS AND WHY STATES  
ARE RETHINKING RESTRAINTS
Donna Quigley Groman, 66 Juv. & Family Court J. 19 (2015) (15 pages)

The article, written by a California juvenile court judge, argues that indiscriminate 
shackling of youth is unnecessary, dangerous, and unlawful. The article contends 
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that presumptively shackling juveniles goes against the Supreme Court’s decisions 
in Deck v. Missouri and In re Gault, and that it introduces potential judicial bias 
against the juvenile. Shackling can have permanent psychological consequences for 
adolescents, especially those who have experienced trauma, and can make a child 
feel he or she has been treated unfairly or that he or she is bad and dangerous. The 
article argues that judges should drive shackling reform and provides insights from 
juvenile court judges around the country who have implemented a presumption 
against shackling and believe that the presumption improves the safety, reliability, 
and effectiveness of court proceedings.

ISSUE BRIEF: ENDING THE INDISCRIMINATE SHACKLING  
OF YOUTH
National Juvenile Defender Center (2014) (4 pages)

This issue brief lists examples of local reforms to end the automatic shackling of 
youth in juvenile court proceedings and suggests avenues of reform for different 
juvenile justice system stakeholders. The development of court rules, policies, and 
statutes regulating the use of shackles for juveniles can help prevent harm to youth 
and ensure their fair treatment in court.

SHACKLING FACT SHEET
David Shapiro, Campaign Against Indiscriminate Juvenile Shackling (2015) (1 page)

This fact sheet examines the harmful effects of shackling juveniles in the courtroom. 
In most states, juveniles are shackled in court without any proof of a flight or 
safety risk, and they are more likely to be shackled than adults. Yet indiscriminate 
shackling is not necessary for safety, as evidenced by jurisdictions who have 
implemented anti-shackling reform. Shackling harms youth by humiliating 
them, creating stigma, and ultimately fueling recidivism. Juveniles should only be 
shackled in court in the rare instances where they pose an actual flight or safety 
risk. This determination should be made by a judge on a case-by-case basis.
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AFFIDAVIT OF DR. JOHN CHAPMAN, CLINICAL PSYCHOLOGIST, 
ASSISTANT CLINICAL PROFESSOR, YALE UNIVERSITY SCHOOL  
OF MEDICINE
(2015) (12 pages)

This affidavit from a clinical child psychologist states why shackles should not be 
applied to youth in courts or facilities, except in rare circumstances. Dr. Chapman 
draws from research and from his experience in working within Connecticut’s 
juvenile justice system, including service as Supervisor of the New Haven Juvenile 
Detention Center. Research shows that use of restraints is almost never necessary 
for youth in custody, as only a small percentage of youth in custody present a 
risk for violence. Dr. Chapman advocates for courts to consider a youth’s social 
and developmental context in making the shackling determination. Furthermore, 
Chapman notes that shackling is applied disproportionately to African-American 
youth. Dr. Chapman concludes that, in addition to being unnecessary, “shackling 
poses physical and psychological risk to young people.” 

AFFIDAVIT OF DR. GWYNETH CAMPBELL ROST, SPEECH-LANGUAGE 
PATHOLOGIST AND ASSISTANT PROFESSOR OF COMMUNICATION 
DISORDERS, UNIVERSITY OF MASSACHUSETTS, AMHERST  
(2015) (3 pages)

In this affidavit, speech-language pathologist Dr. Gwyneth Rost argues that youth 
should be shackled only in the very rare cases where they pose a real safety risk 
and cannot be managed with other less-restrictive means. Dr. Rost argues that 
restraining youth can impede their abilities to answer questions truthfully, clearly, 
or concisely in court. She further explains that restraints additionally hamper 
communication abilities by impeding gesture use, language comprehension, 
reading of appropriate paperwork, and note-taking. 
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AFFIDAVIT OF DR. ROBERT BIDWELL, PHYSICIAN, ASSOCIATE 
CLINICAL PROFESSOR OF PEDIATRICS, UNIVERSITY OF HAWAI’I
(2015) (19 pages)

This affidavit from Dr. Robert Bidwell, M.D., an expert in adolescent health, lists 
the numerous harms of indiscriminately shackling children in court. He points out 
how a high proportion of juveniles in the delinquency system have experienced 
trauma and exhibit symptoms of Post-Traumatic Stress Disorder (PTSD). For 
many youth, he notes, shackling mirrors past traumatic experiences. Shackling 
erodes a child’s self-esteem, and can cause extreme stress, and physical pain. These 
harms may lead a youth who would otherwise be rehabilitated to engage instead 
in violent and other anti-social behaviors. Furthermore, shackling can interrupt a 
youth’s ability to assist in his or her defense. He concludes that because the goal 
of the juvenile court is to guide youth toward better behavior, youth should not 
be shackled and should instead be encouraged to learn and put into practice more 
acceptable ways to behave.

AFFIDAVIT OF GWEN WURM, ASSISTANT PROFESSOR, UNIVERSITY 
OF MIAMI MILLER SCHOOL OF MEDICINE AND MEDICAL 
DIRECTOR, JACKSON MEMORIAL HOSPITAL MEDICAL FOSTER 
CARE PROGRAM
(2015) (17 pages)

In this affidavit, Dr. Gwen Wurm suggests that shackling juveniles in the courtroom 
is akin to child abuse. Dr. Wurm works extensively with children in the child 
welfare system. In Dr. Wurm’s opinion, it is unlikely, except in extreme cases that a 
child would need to be shackled for court proceedings. Moreover, indiscriminately 
shackling of youth runs counter to the basic tenets of developmental pediatric 
practice. Shackling can be a humiliating experience for adolescents and is 
counterproductive to the rehabilitative goals of the juvenile justice system.



2015 Juvenile Defender Resource Guide 58

AFFIDAVIT OF DR. LOUIS KRAUS, PSYCHIATRIST, ASSOCIATE 
PROFESSOR, RUSH UNIVERSITY MEDICAL CENTER 
(2015) (17 pages)

In this affidavit, the chief of child and adolescent psychiatry at Rush University 
Medical Center asserts that automatically shackling children in juvenile courtrooms 
inflicts harm on the children and impedes delinquency proceedings. Shackling can 
exacerbate mental illness, erode self-esteem and respect for authority, and cause 
extreme stress among youth. This can interrupt the youth’s ability to assist in his or 
her own defense, and can prejudice the judge or jury by communicating that the 
youth is dangerous. Given the psychological harms and due process concerns caused 
by indiscriminate juvenile shackling, youth should only be shackled when a judge 
determines there is a flight or safety risk that cannot be managed by other means.

AFFIDAVIT OF EUGENE GRIFFIN, DIRECTOR OF RESEARCH FOR 
THE CHILD TRAUMA ACADEMY
(2014) (9 pages)

In this affidavit, Dr. Griffin states that indiscriminate shackling of youth is excessively 
punitive, ineffective, and can be traumatic. Adolescents are impulsive and less rational 
than adults, but still possess a strong sense of fairness. Shackling youth who show 
no signs of violence or attempting to escape may offend this sense of fairness and 
make interactions between youth and adults more difficult and adversarial. It can 
also trigger traumatic reactions—such as fighting, fleeing, or freezing—and impairs 
communication between youth and their attorneys. Instead of indiscriminately 
shackling youth, Dr. Griffin argues the court should adopt a rehabilitative approach 
whereby shackling would be a last resort.

AFFIDAVIT OF DR. MARTY BEYER, CLINICAL PSYCHOLOGIST
(2015) (11 pages)

This affidavit asserts that the use of physical restraints in juvenile court should not 
be routine. Dr. Beyer asserts that juvenile justice and mental health professionals 
generally oppose the indiscriminate use of restraints for children and adolescents 
given that they are more susceptible to harm than adults. Restraints may impair the 
development of an adolescent’s positive identity, moral values, and self-esteem, and 
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harm his or her attentiveness, his or her relationship with counsel, and confidence 
in the fairness of the court system. Shackles can pose particular risks for youth of 
color and previously-traumatized youth, and may result in harms similar to those 
incurred by parental abuse.

AFFIDAVIT OF DR. JULIAN FORD, CLINICAL PSYCHOLOGIST, CHILD 
HEALTH AND DEVELOPMENT INSTITUTE 
(2014) (5 pages)

This affidavit by clinical psychologist Dr. Julian Ford affirms that courts should 
avoid shackling wherever possible given the negative consequences it inflicts. 
Shackling is stigmatizing and can cause severe stress reactions that reduce behavioral 
self-control and impair decision-making skills, which undermines the goals of 
juvenile court. Further, relationships built on trust are important to adolescents, 
who may feel that court actors view them as untrustworthy and inherently violent, 
altering their self-concept. Dr. Ford discusses how shackling can lead young people 
to disregard their own physical safety and health in their attempts to rid themselves 
of feelings of helplessness. Shackling is incongruent with the mission of juvenile 
court, inhibits self-regulation, and changes the way that adults deal with and view 
youth. Due to high rates of trauma and Post-Traumatic Stress Disorder (PTSD) 
among detained juveniles, shackling can re-activate past memories and lead to 
heightened symptoms of depression. Given that there are less restrictive ways of 
managing behavior, even for youth presenting particular challenges, such as flight 
risks or assault, shackling should be used only as the last resort. 

AFFIDAVIT OF DR. DONALD ROSENBLITT, EXECUTIVE AND 
CLINICAL DIRECTOR, THE LUCY DANIELS CENTER
(2015) (16 pages)

In this affidavit, Dr. Rosenblitt explains why best practices call for the limiting 
of restraints on children. Restraining a child in the courtroom removes the 
opportunity for the child to learn to appropriately regulate his or her behavior, 
which is essential for the child’s future success. Furthermore, shackling can reinforce 
the psychological trauma of abuse and neglect that many juveniles in the justice 
system have experienced. An adolescent is undergoing a period of brain plasticity, 
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and is particularly vulnerable to the negative messages and sense of unfairness that 
shackling communicates. To avoid traumatizing youth and reduce their chances of 
re-offending, courts should not restrain juveniles except in extreme cases.

NJDC SHACKLING POSITION PAPER 
National Juvenile Defender Center (2014) (2 pages)

This position paper strongly opposes the shackling of juvenile offenders. NJDC 
advocates for the complete elimination of automatic shackling and points to the 
increasing number of courts and statutes around the country that limit the use 
of shackles during all hearings. NJDC discusses the unnecessarily humiliating, 
stigmatizing and traumatizing nature of shackling, highlighting that restraints 
impede the attorney-client relationship, chill due process protections, and run 
contrary to the rehabilitative ideals underlying juvenile court. Shackles are often 
used to punish youth for normal adolescent behavior, despite the fact that they 
have no value as a deterrent. Additionally, shackles can inappropriately influence 
judges, restrict juveniles’ ability to meaningfully participate in the process, and 
damage the presumption of innocence to which all non-adjudicated juveniles are 
entitled. NJDC argues that juvenile defense attorneys are responsible for engaging 
in anti-shackling efforts and should request their removal by court order. 

A SOLUTION TO MICHIGAN’S CHILD SHACKLING PROBLEM
Gabe Newland, 112 Mich. L. Rev. First Impressions 161 (2014) (9 pages)

This law school note argues that Michigan should pass legislation or amend 
court rules to create a presumption against shackling children in court unless 
they are found to pose a substantial risk of flight or danger. The note posits that 
indiscriminate shackling is not necessary for courtroom safety, given that judges 
will still be able to impose restraints for good cause, and that courtrooms that 
have adopted a presumption against shackling are not more dangerous. Shackling 
humiliates and traumatizes children, undermining the goal of rehabilitation. It also 
violates a child’s rights to attorney-client communication and the presumption of 
innocence, and erodes the dignity of the court. Finally, the note highlights that a 
growing consensus of courts, legislators, and practitioners oppose indiscriminate 
shackling of juveniles.
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INTERROGATIONS AND MIRANDA

STATE V. BARKER, MERIT BRIEF OF APPELLANT
Brief of Appellant Tyshawn Barker, No. 2014-1560 (Supreme Court of Ohio, May 
26, 2015) (60 pages)

This appellant brief argues that an Ohio statute, which presumes statements elicited 
during a police interrogation to be voluntary when recorded on video, violates due 
process when applied to children. Here, the statute placed the burden of proving the 
statement to be involuntary on the 15-year-old appellant, in violation of Supreme 
Court precedent. Such burden-shifting fails to take into account crucial differences 
between adults and children. The appellant also argued that the lower court had 
improperly conflated the statute’s presumption of voluntariness with Miranda’s 
independent requirement of a knowing, intelligent, and voluntary waiver. Thus, 
in addition to urging the Supreme Court of Ohio to strike down the statutory 
presumption of voluntariness, the brief also asks the high court to remand the case 
for the trial court to properly determine whether the appellant properly waived his 
Miranda rights.

STATE V. BARKER, AMICUS BRIEF OF THE JUVENILE LAW  
CENTER ET AL.
Amicus Brief of Juvenile Law Center, Northwestern University School of Law’s 
Center on Wrongful Convictions of Youth, et al., in Support of Appellant Tyshawn 
Barker (Supreme Court of Ohio, May 26, 2015) (45 pages)

The Juvenile Law Center, NJDC, and other organizations filed an amicus brief 
in the Ohio Supreme Court on behalf of Tyshawn Barker, arguing that an Ohio 
statute that presumes certain video-recorded custodial statements are voluntary 
violates the Constitution’s Due Process Clause. The brief argues that this law is 
facially invalid under Supreme Court precedent which requires the burden be 
placed on the government, rather than the defendant, to prove that a statement 
is voluntary. Electronic recording is by no means a proxy for voluntariness, and 
should be just one factor considered by the trial court. Amici refer to numerous 
studies showing that electronic recordings have not stopped police from using 
tactics known to induce involuntary or false confessions – especially when the 
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suspect is a juvenile. Indeed, due process demands that courts take into account 
the unique vulnerabilities of young suspects that make them especially susceptible 
to police overreach, and that merit greater protections than those allotted to adults.

IN RE DELROY S.
25 N.Y.3d 1064 (N.Y. 2015) (5 pages)

The New York Court of Appeals held that a juvenile’s statement to police in his 
apartment should have been suppressed under Miranda, and that the error was not 
harmless beyond a reasonable doubt. The 11-year-old was suspected of stabbing 
another child, and the interrogation took place after his adult sister led police to 
where the child was living. Once they found him inside, without giving Miranda 
warnings, officers asked him “What happened?” and his response was incriminating. 
The Appellate Division found that the juvenile’s statement in response to the officers 
should have been suppressed, as a reasonable 11-year-old would not have felt free 
to leave under the circumstances. However, that court believed the error had been 
harmless beyond a reasonable doubt and affirmed the adjudication. The Court of 
Appeals held that the statement must be suppressed pursuant to Miranda, and 
because the admission of the statement was not harmless as the officer’s recount of 
the statement contradicted the youth’s self-defense claim, the case was remanded.  

STATE V. I.B.
No. 31376-6-III, 2015 WL 1944974 (Wash. Ct. App. 2015) (11 pages)

The Washington Court of Appeals held that a youth’s shaking “his head in the 
negative after police asked him if he was willing to talk” was an “unequivocal 
assertion of his right to remain silent.”  The 15-year-old was in custody of police 
who were investigating a burglary.  An officer read him his Miranda rights and 
then asked if he wanted to talk to police about “some things, why we were here.” 
The juvenile shook his head from side to side but did not verbally respond. The 
court ruled that the youth’s shaking his head from side to side was an unequivocal 
assertion of his right to remain silent and suppressed the statement. 
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IN RE ELIAS V.
_Cal. Rptr. 3d_, 2015 WL 3561620 (Cal. Ct. App. 2015) (18 pages)

The California Court of Appeal undertook a fairly extensive analysis of the Reid 
interrogation technique and expressed concern that using the technique on children 
is deceptive, overbearing, and may elicit false confessions.  The court found that 
the youth’s “statements were involuntary … based on a combination of factors: (1) 
[the juvenile’s] youth, which rendered him ‘‘most susceptible to influence’…; (2) 
the absence of any evidence corroborating [the youth’s] inculpatory statements and 
(3) the likelihood that [the officer’s] use of deception and overbearing tactics would 
induce involuntary and untrustworthy incriminating admissions. The 13-year-old 
was accused of committing a sex offense and sought to suppress an inculpatory 
statement to a police detective. He was brought to a small office at his school, the 
detective Mirandized him and proceeded to interrogate him for 20 or 30 minutes 
using the Reid technique. The court concluded that the “prosecution failed to 
prove by a preponderance of the evidence that [the youth’s] inculpatory statements 
were voluntary,” reversed the trial court’s admission of the statement, and found 
the error to be prejudicial.

IN RE ART T.
183 Cal.Rptr.3d 784 (Cal. Ct. App. 2015) (25 pages)

The Court of Appeal for the State of California held that “a 13-year-old boy’s 
statement—‘Could I have an attorney? Because that’s not me’—made during 
the course of a custodial interrogation after watching a video of a shooting was 
an unequivocal and unambiguous invocation of his rights under Miranda…and 
its progeny.” The youth was implicated in a shooting, and police took him into 
custody. An officer read through the Miranda rights but did not seek an express 
waiver. After being shown video surveillance, the juvenile said, “Could I have an 
attorney? Because that’s not me.” Questioning continued, and he eventually made 
incriminating statements. Considering his “age of 13 and middle school level of 
education, combined with his repeated requests for his mother… would have made 
his lack of maturity and sophistication objectively apparent to a reasonable officer,” 
the court found that the youth had made an unequivocal request for an attorney.
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IN RE B.C.
111 A.3d 690 (N.H. 2015) (13 pages)

The Supreme Court of New Hampshire held that the juvenile was entitled to 
Miranda and Benoit warnings before being asked about what she flushed down the 
toilet at the police station following her arrest for stealing jewelry. The state argued 
that, since she gave the statement while “in custody” for stealing, she was not “in 
custody” for falsifying evidence and did not require Miranda and Benoit warnings 
before being asked about her actions at the police station. The court disagreed, partly 
based upon the fact that the “juvenile was fourteen years old at the time of her arrest, 
and, therefore, was more likely to feel coercive pressure as a result of her arrest.” 
The court concluded that the statement should be suppressed as the police failed to 
provide Miranda and Benoit warnings prior to their custodial interrogation.  

IN RE E.W.
No. 2013-441, 2015 WL 1186060 (Vt. 2015)

The Vermont Supreme Court held that the “officer’s failure to expressly inform [the 
youth] that he was free to terminate the questioning—which [they] recognized 
as the single most important factor in the custodial analysis—looms even larger 
here, where the suspect was a juvenile, a ward of the state, and a foster-home 
resident. Absent Miranda warnings, therefore, we must conclude that [the youth’s] 
admissions were improperly obtained, and that the motion to suppress should 
have been granted.” In this case, police questioned the 15-year-old at his foster 
home in the presence of his foster parent, who knew very little about the youth’s 
constitutional rights. The court’s ruling was based upon the youth’s age, whether 
the officer believed the youth was guilty, the presence or absence of an interested 
adult, and the physical setting of the interview. The court stated that “[t]his is not 
to say that a fifteen-year-old may never feel free to terminate a police interview, but 
only that we must be particularly vigilant to ensure that other factors support that 
conclusion. The officer’s failure here to expressly inform [the youth] and his foster 
parent of the right to terminate the interview, thus becomes even more significant.” 
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STATE V. ANTONIO T.
2015 WL 3838156 (N.M. 2015) (26 pages) 

The Supreme Court of New Mexico held that, “although a school official may insist 
that a child answer questions for purposes of school disciplinary proceedings, any 
statements elicited by the official may not be used against the child in a delinquency 
proceeding unless the child made a knowing, intelligent, and voluntary waiver of his or 
her right to remain silent.” The ruling was based on N.M. Stat. Ann. § 32A-2-14(D), 
which provides youth “with greater procedural protections than are constitutionally 
mandated for adults” regarding waiver of his or her right to remain silent and does 
not require the questioning to have been conducted by law enforcement. This 
case involved a 17-year-old accused of having alcohol on school premises. He was 
questioned by the Assistant Principal in her office and in the presence of a School 
Resource Officer. The youth admitted to having and consuming alcohol at school. 
The officer then advised him of his right to remain silent and continued to question 
the youth. The youth refused to answer any further questions about the alcohol. The 
court ruled that the statement made prior to being advised of his rights to remain 
silent could not be used against the youth pursuant to the state statute. 

POLICE INTERVIEWING AND INTERROGATION OF JUVENILE 
SUSPECTS: A DESCRIPTIVE EXAMINATION OF ACTUAL CASES
Hayley M. D. Cleary, 38 Law & Hum. Behav. 271 (2014) (18 pages)

This empirical study is one of the first to draw from and describe real-world recordings 
of police interrogations of juveniles. Experimental and self-report studies in the 
past have suggested that juvenile suspects often consent to interrogation and make 
incriminating statements without fully taking advantage of legal protections, and 
this study tends to confirm that conclusion: out of 57 interrogations, few included 
a parent and none included a defense attorney, but most of the juveniles made 
some form of incriminating admission. The study also presents various context 
factors that may influence a youth’s decision-making, finding that interrogations 
lasted one hour on average, that one or two interrogators were typically present, 
and that disruptions were common. The paper calls for more research on recorded 
juvenile interrogations to investigate whether these context factors contribute to or 
detract from the best interests and legal decisions of juvenile suspects.
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JUVENILES AND MIRANDA: CURRENT RESEARCH AND THE NEED 
TO REFORM HOW CHILDREN ARE ADVISED OF THEIR RIGHTS
Eric Y. Drogin & Richard Rogers, 29-WTR Crim. Just. 13 (2015) (13 pages)

Miranda warnings are long, complicated, and confusing. Even attempts at making 
them more “youth-friendly” often result in misunderstandings. “Without specialized 
training, counsel and staff alike can easily ascertain whether a juvenile is having 
major difficulties with communication, attention, and short-term memory that 
likely affected any Miranda decision.” The Juvenile Miranda Screen for Clinical 
Issues assessment tool, included in the article, provides a simple template for defense 
attorneys to use in assessing their juvenile clients’ immaturity and impairment levels.
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SEARCH AND SEIZURE

GRADY V. NORTH CAROLINA
135 S.Ct. 1368 (2015) (5 pages)

The United States Supreme Court ruled that attaching a GPS ankle bracelet to a 
recidivist sex offender constituted a “search” under the Fourth Amendment, even 
though the North Carolina statute establishing the monitoring system is civil 
in nature. However, since the lower court did not ascertain whether the search 
was unreasonable, and thus whether the search was in violation of constitutional 
protections, the case was remanded for further proceedings.

HEIEN V. NORTH CAROLINA
135 S.Ct. 530 (2014) (13 pages)

An officer’s reasonable mistake of law can support probable cause or reasonable 
suspicion, and searches or seizures supported by such reasonable mistakes of law do 
not violate the Fourth Amendment. The Court emphasized that the touchstone of 
the Fourth Amendment is reasonableness – officers are expected to be reasonable, 
not perfect, and are given some leeway in the quick decisions they must often 
make. After all, the Court has allowed searches where officers were reasonably 
mistaken about facts, such as a consent search where the individual actually had 
no authority to consent, or an arrest of the wrong person who matches a suspect’s 
description. If a reasonable mistake of fact can create reasonable suspicion or 
probable cause, so too can a reasonable mistake of law. The Court emphasized 
that this was an objective standard, not a subjective one, so officers cannot keep 
themselves purposely ignorant of law.

RODRIGUEZ V. UNITED STATES
135 S.Ct. 1609 (2015) (9 pages)

In this case, the Supreme Court, building on its earlier decision in Illinois v. 
Caballes, 543 U.S. 405 (2005), held that police may conduct certain unrelated 
investigations (e.g., a dog sniff) during a lawful traffic stop—but they may not 
extend the duration of the stop beyond what is reasonably necessary to complete 
the traffic stop. The Court reasoned that a traffic stop is akin to a Terry stop, so 
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officers may detain drivers no longer than is reasonably necessary to effectuate the 
purpose of the stop—that is, to address the traffic infraction. During the stop, 
officers are free to conduct certain unrelated investigations that do not lengthen the 
roadside detention, but once the “mission” of the traffic stop is complete (through 
the issuance of a citation or warning, and the return of the drivers’ documents), 
any continued detention cannot be justified by the initial traffic stop, and must 
rely on another source of Fourth Amendment authority, such as reasonable 
suspicion or consent. The Court also indicated that officers cannot unreasonably 
extend the duration of traffic stops to bypass this rule; they must complete traffic 
stops expeditiously, detaining the individual for no more time than is “reasonably 
required to complete the stop’s mission.” This imposes an objective standard on the 
duration of a traffic stop, rather than a subjective one.

AS THOUGH THEY WERE NOT CHILDREN: DNA COLLECTION  
FROM JUVENILES
Kevin Lapp, 8 Tul. L. Rev. 435 (2014) (40 pages)

Most states and the federal government collect DNA samples from juveniles. These 
may be mandatory samples acquired after arrest, adjudication, or conviction as 
an adult, or voluntary samples in exchange for dropped or reduced charges. This 
researcher reasons that DNA collection from juveniles constitutes an unreasonable 
search because age matters in Fourth Amendment analysis, just as it does in Fifth 
and Eighth Amendment analysis. The article reviews current legislation and case 
law, and uses Supreme Court jurisprudence, juvenile court history, and scientific 
evidence to argue that juvenile DNA collection is an unreasonable search and to 
call for more protective rules for children.

RE-EXAMINING JUVENILE SEIZURES IN LIGHT OF ROPER, GRAHAM, 
AND J.D.B.
Erin M. Heidrich, Comment, 42 N. Ky. L. Rev. 89 (2015) (11 pages)

In light of the recent Supreme Court decisions ruling that children are different 
from adults, this article argues that the “reasonable juvenile” standard should 
replace the “reasonable person” standard when determining whether a minor was 
“seized” under the Fourth Amendment. The current standard for whether a police 
interaction constitutes a seizure is whether, in view of all the circumstances, a 
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reasonable person would feel free to leave. This article argues that, considering the 
distinctions between children and adults made in Roper and J.D.B., courts should 
consider age as a factor in the “seizure” analysis. The article identifies a North 
Carolina Court of Appeals case in which the court concluded that the age of the 
defendant should be a factor in determining whether a seizure occurred. The article 
also rebuts some potential criticisms of the reasonable juvenile approach, asserting 
that a child’s age is not a difficult factor for a police officer to assess and relying 
on adolescent development science to show that juveniles respond to situations 
differently than adults.

IN RE NOAH R.
Unpublished, 2015 WL 691412 (Cal. Ct. App. 2015) (14 pages)

The Court of Appeal of California ruled that a minor’s consent to a search was 
ineffective when he was unlawfully detained at the time he consented. An officer 
investigating a fire stopped and questioned the defendant twice; the second time, 
the officer searched his backpack. The court determined that no reasonable person, 
and particularly no 13-year-old youth, would have believed he or she could have 
refused the search during the second encounter. The court cited J.D.B. to support 
its conclusion that the defendant’s youth rendered it more difficult for him to 
disregard a request from a police officer. Since the officer did not have reasonable, 
articulable suspicion that the defendant had committed a crime, the detention was 
unlawful and the juvenile’s dispositional order was reversed.
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JUVENILE DEFENSE

IN RE: AMENDMENTS TO RULES REGULATING THE FLORIDA BAR 
(BIENNIAL PETITION HOUSEKEEPING)
No. SC14-2107, 2015 WL 2401253, 1 (Fla. 2015) (9 pages)

The Supreme Court of Florida approved amendments to the state Bar Rules, 
including a new subchapter which provides for certification as a juvenile law 
specialist. The new rules recognize “juvenile law” as “the area of the law that 
inherently and directly impacts children,” including delinquency. A lawyer 
applying to be board certified in juvenile law must have been “substantially engaged 
in the practice of law” for the previous five years and demonstrate “substantial 
involvement in the practice of juvenile law” for three of those years. The lawyer 
must have “substantial practical experience in juvenile law” in a minimum of 
20 trials or appellate proceedings, or substitute other experience in juvenile law, 
at the discretion of the certification committee. The applicant must also submit 
names of attorneys and judges who have experience in juvenile law as references 
who can attest to the applicant’s competence in juvenile law. Finally, the lawyer 
must complete continuing legal education in juvenile law and pass a juvenile law 
examination. These new rules recognize juvenile law as a specialized area of law 
requiring specific skills and experience.

JUVENILE DEFENSE LAW SCHOOL CLINICS: BUILDING LEADERS, 
CLIENT CAPACITY, AND INNOVATION
National Juvenile Defender Center (2014) (4 pages)

Juvenile defense clinics in law schools expose students to the juvenile justice 
system, provide training and insight to future juvenile defenders, expand access 
to counsel for juvenile clients, and help enact systemic reforms. Clinical programs 
should be initiated and expanded nationwide. The brief identifies a few successful 
clinics and recommends that law school deans, clinical professors, public defender 
offices, and advocacy organizations initiate and encourage student involvement in 
juvenile defense.
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SPECIALIZED TRAINING: ADVANCING THE ETHICAL AND 
PROFESSIONAL REPRESENTATION OF YOUTH
National Juvenile Defender Center (2014) (3 pages)

Due in part to the fact that there are currently no standardized national guidelines 
detailing training requirements for juvenile defenders, we need reforms in 
juvenile defense training across the nation. While juvenile courts and delinquency 
proceedings are locally-driven, they must be informed by constitutional and federal 
principles. One tool for advancing specialized training is the Juvenile Training 
Immersion Program (JTIP), which is intended to serve as the “gold standard” in 
integrated and comprehensive training for juvenile defenders, and the first national 
training program aimed at creating juvenile defense specialists by providing 
training in both substantive law and trial advocacy skills. Governments at all levels 
should allocate the necessary resources for training programs such as JTIP; relevant 
agencies, bar associations and other organizations should hold JTIP or similar 
trainings; and advocates should push for legislation mandating specialized juvenile 
training requirements.

PROTECTING RIGHTS, PROMOTING POSITIVE OUTCOMES:  
POST-DISPOSITION ACCESS TO COUNSEL
National Juvenile Defender Center (2014) (4 pages)

Post-disposition representation is a critical part of juvenile client advocacy. The 
post-disposition phase is complex and is the longest in the delinquency process, yet 
few jurisdictions provide access to counsel for juveniles after disposition. Without 
the aid of competent counsel to represent the rights of youth and provide oversight 
throughout the juvenile delinquency process, youth have great difficulty advocating 
for court-ordered services and bringing gaps in services to the court’s attention. 
This is true whether the child is securely detained or living in the community. 
As a result, adjudicated youth are often denied access to meaningful education, 
mental health, and social services they desperately need and are often required as 
part of their court-ordered rehabilitation plan. In addition to collaborating with 
stakeholders to craft an effective treatment plan, juvenile defenders are necessary 
to help youth gain access to services in the community and aid with administrative 
and legal processes that may hinder successful reentry. This brief highlights how 
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juvenile defenders have employed a number of strategies to advance this work 
in their jurisdictions, including implementing practice standards, establishing 
specialized units, launching specialized law school clinical programs, fostering 
creative community partnerships, creating practical resources, and developing 
cutting-edge innovative tools. It also includes some cost-effective ideas for attorneys 
in the post-disposition phase. 

JUVENILE DEFENSE STANDARDS: A FRAMEWORK FOR THE 
SPECIALIZED REPRESENTATION OF YOUTH
National Juvenile Defender Center (2014) (4 pages)

In this brief, NJDC advocates for juvenile defense standards across the country. 
Juvenile defenders who have clear guidance on their duties and responsibilities can 
strengthen their own individual practice, protect their clients’ due process rights, 
work effectively on collaborative justice issues, and advocate for systemic reforms 
that elevate the practice of juvenile defense across jurisdictions. The National 
Juvenile Defense Standards have gained wide acceptance at the national level, and 
state and local jurisdictions are encouraged to adopt these or similar standards and 
provide this critical guidance to juvenile defense attorneys at the local level.

POST DISPOSITION PRACTICE EXPECTATIONS
The Legal Aid Society (2014) (3 pages)

The Legal Aid Society in New York City created this outline as a step-by-step 
directive for their juvenile defenders’ post-disposition representation. While the list 
is based on local procedures, it may provide a model for other jurisdictions. 

TRIAL DEFENSE GUIDELINES: REPRESENTING A CHILD CLIENT 
FACING A POSSIBLE LIFE SENTENCE
Campaign for the Fair Sentencing of Youth (2015) (26 pages)

These guidelines present “a national standard of practice to ensure zealous, 
constitutionally effective representation for all juveniles facing a possible life 
sentence” and assert that  trial proceedings “take into account how children are 
different, and how those differences counsel against irrevocably sentencing [children] 
to a lifetime in prison.”  The Guidelines describe standards for the defense team 
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composition and ethical duties, defense team (counsel, investigator, and mitigation 
specialist) qualifications and responsibilities, sentencing, plea agreements, post-
sentencing responsibilities, defense team compensation, and training.

INDEFENSIBLE: THE LACK OF JUVENILE DEFENSE DATA
Andrew Wachter, M.S. Research Associate, National Center for Juvenile Justice, 
Juvenile Justice GPS (Geography, Policy, Practice & Statistics) (2015) (4 pages)

Very little national data is available to illustrate and inform whether a youth in 
delinquency court retained an attorney at his or her own expense, had appointed 
counsel (public defender or contract counsel), or waived his or her right to an 
attorney and proceeded without legal representation. Only two states publish data 
annually on these three measures: California and Pennsylvania. This report shines 
a light on the lack of data collection and reporting and considers some of the 
reasons for these gaps. “Given the importance of assuring that youth are effectively 
represented, it’s alarming that such little data is publicly available to objectively 
describe the process. Collecting, reporting, and monitoring data on the three basic 
measures presented in this analysis (number of cases with indigent defense, private 
attorneys, and waived representation) would help states ensure that the legal needs 
of youth are being met and support the continued specialization of the juvenile 
defense field.”

STATE V. BODE
Slip Opinion No. 2015-Ohio-1519; 2015 WL 1841337 (Ohio 2015) (16 pages)

The Supreme Court of Ohio held that an uncounseled juvenile adjudication for 
operating a vehicle while intoxicated (OVI) could not be used to enhance a 
subsequent OVI. The appellant in this case had been adjudicated delinquent for 
an OVI offense in 1992, at which time he had not been represented by counsel; 
and he was convicted four more times as an adult for OVI in the 1990s. In 2011, 
he was convicted again of OVI, which became a felony as the sixth OVI conviction 
or guilty plea within a twenty-year period; this calculation included his juvenile 
adjudication. The Supreme Court of Ohio discussed the essential nature of juveniles’ 
right to counsel any time they face even the possibility of confinement—a protection 
broader than that required by the United States Supreme Court but one which Ohio 
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grants to juveniles. Thus, the court clarified that juveniles are entitled to counsel at 
every stage of the proceedings and held that an adjudication cannot be used later 
as an enhancement if the adjudication carried a possibility of confinement, was 
uncounseled, and there was no valid waiver of the right to counsel.
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JUVENILE INDIGENT DEFENSE

N.P. V. GEORGIA, DOJ STATEMENT OF INTEREST
Statement of Interest of the United States, No. 2014-CV-241025 (Fulton Cnty. 
Super. Ct. Mar. 13, 2015) (22 pages)

This landmark Statement of Interest (SOI) by the United States Department of 
Justice, which was filed as part of a class action suit against several Georgia counties, 
takes a strong stance on the right to effective access to counsel for juveniles and 
the need for procedural safeguards against an uninformed waiver of that right. In 
the SOI, the Department of Justice articulates with clarity that “due process requires 
that every child who faces the loss of liberty should be represented from their first 
appearance through, at least, the disposition of their case by an attorney with the 
training, resources and time to effectively advocate for the child’s interests.  If a 
child decides to waive the right to an attorney, courts must ensure that  waiver is 
knowing, intelligent, and voluntary, by requiring consultation with counsel before 
the court accepts the waiver.”

N.P. v. Georgia, Consent Decree
No. 2014-CV-241025, (Fulton Cnty. Super. Ct. Apr. 20, 2015) (11 pages)

On April 20, 2015, the parties in the case signed a consent decree. Some of the 
provisions of the consent decree include: (1) that representation of children in 
juvenile court in the Circuit will now be by a lawyer who specializes in juvenile 
law and childhood and adolescent development, where, previously, fewer than ten 
percent of children appearing in the Circuit’s juvenile courts were represented by 
a lawyer and not by an attorney who was properly trained in juvenile defense; (2) 
the development of a juvenile division within the Circuit Public Defender office 
to specialize in the defense of juveniles, staffed by at least one full-time public 
defender; and (3) a requirement for yearly training on issues specific to juvenile 
delinquency defense for any defender in the juvenile unit.
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MATTHEWS ET AL. V. WILLIAMS ET AL., COMPLAINT
Class Action Complaint for Declaratory and Injunctive Relief, No. 1:14-CV-896, 
(S.D. Ohio, Nov. 23, 2014) (19 pages)

Attorneys for the Children’s Law Center filed a federal civil rights case on behalf of 
youth in Hamilton County, Ohio, who are arrested and detained without regard 
for basic due process rights. The lawsuit, filed in the Southern District of Ohio 
in Cincinnati on November 24th, 2014 alleges that juvenile court judge John 
Williams, in his administrative capacity, perpetuates policies and practices which 
fail to require probable cause before warrants are executed, or at detention hearings. 
The result, the complaint alleges, creates harm to youth who are arrested and 
incarcerated, disrupting their school, employment, and family life unnecessarily, 
and violates their rights under the United States Constitution. More than 6,000 
youth were arrested and processed through the detention center in Hamilton 
County last year; of this number, African American youth were almost ten times 
more likely to experience arrest, and more than twice as likely to be detained. Also 
named in the complaint is Dwayne Bowman, director of the Hamilton County 
Juvenile Detention Center, and Hamilton County. The case seeks a preliminary 
injunction to force officials to comply with constitutional requirements in issuing 
warrants and in making probable cause determinations for youth once detained. 

Matthews et al. v. Williams et al., Motion for Preliminary Injunction
Plaintiffs’ Motion for Preliminary Injunction and Memorandum in Support, 
No. 1:14-CV-896, (S.D. Ohio, Nov. 23, 2014) (21 pages)

Plaintiffs moved to enjoin the Hamilton County Juvenile Court from issuing 
arrest warrants and detaining children for longer than 48 hours without a finding 
of probable cause. The memorandum asserts that extended juvenile detention 
harms children, costs substantial amounts of money, and disproportionately 
affects African-American children. Plaintiffs argue that such practices violate 
the Fourth and Fourteenth Amendments; that the violations of rights they 
suffered constitute irreparable harm justifying a preliminary injunction; and 
that members of their proposed class will continue to suffer the same harms 
absent an injunction.
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JUVENILE RIGHT TO COUNSEL IN TENNESSEE
Memo from Bob Boruchowitz, Steven Lee, Ashwin Kumar, and Stewart Moore, The 
Defender Initiative at the Seattle University School of Law (2015) (17 pages)

Focusing on Tennessee juvenile courts, this memo argues that “the Due Process 
clause of the 14th Amendment as explained in the Gault decision requires that the 
court not consider either the parent’s ability or willingness to pay for the child’s 
counsel.” The writers argue that the Tennessee law requiring consideration of 
the financial resources of the child’s parents or guardians does not stand up to 
constitutional scrutiny. The right to counsel is independently guaranteed to the 
juvenile and may be waived only by the juvenile, not by the juvenile’s family unit. 
Thus, considering parents’ finances and allowing parents to waive or coerce their 
child into waiving the right to counsel is unconstitutional. Unless the court finds a 
child has his or her own means to afford an attorney, counsel should be appointed 
in every delinquency proceeding regardless of parental income or interest in paying 
for legal counsel.

RAISING THE BAR WITH COMPREHENSIVE JUVENILE INDIGENT 
DEFENSE CONTRACTS
National Juvenile Defender Center (2014) (3 pages)

This issue brief calls for the development and implementation of comprehensive 
juvenile indigent defense contracts to regulate and ensure quality representation 
for youth in the system. Among other things, these contracts should recognize 
juvenile defense as a specialized practice, embody the ethical principles set out in the 
National Juvenile Defense Standards, and incorporate critical social science research. 
Specific provisions should cover ethical obligations, scope of representation, 
qualifications, training/certification, compensation methodology, and supervision/
quality assurance requirements. The goal for such structured contracts is to achieve 
uniformity and raise the bar to ensure youth have access to knowledgeable, well-
resourced counsel.
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EXTEND THE GUIDING HAND: INCARCERATED YOUTH, LAW 
SCHOOL CLINICS, AND EXPANDING ACCESS TO COUNSEL
Laura Cohen, 17 U. Pa. J. L. & Soc. Change 401 (2014) (27 pages)

This article advocates for law schools to start clinical programs that provide vital 
legal representation to youth during the post-disposition phase of their cases. 
Indigent, incarcerated youth have vast unmet legal needs. Post-disposition advocacy 
clinics can provide representation for some of these juveniles and provide a unique 
pedagogical environment for law students to help youth who are facing parole 
revocation, are victims of violence, suffer from inhumane facility conditions, or 
otherwise fail to have their medical, educational, psychological, and legal needs 
met by the juvenile justice system. These clinics can produce a more conscientious 
and experienced set of lawyers.

JUVENILE SERVICE RESTRICTION POLICY
Louisiana Public Defender Board (2015) (3 pages)

In Louisiana, like in many states, a funding crisis threatens the ability of local public 
defender offices to provide the quality service they would like. Recognizing that 
defender offices would be facing tough decisions, the Louisiana Public Defender 
Board issued these guidelines to ensure that juvenile public defense services were 
not eliminated or devalued at the expense of adult criminal defense. Under the 
policy, district defenders must continue to adhere to caseload limits and cannot 
withdraw from ongoing juvenile or transfer cases. The Board also provides guidance 
for prioritizing certain juvenile cases over adult criminal defense services. 
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SCHOOL TO PRISON PIPELINE

BLACK GIRLS MATTER: PUSHED OUT, OVERPOLICED,  
AND UNDERPROTECTED
Kimberlé Williams Crenshaw, Pricilla Ocen, & Jyoti Nanda, African American 
Policy Forum & Center for Intersectionality and Social Policy Studies (2015)  
(54 pages)

Black Girls Matter focuses the “school-to-prison-pipeline” narrative on Black girls, 
and explores how and why they are uniquely vulnerable to harsh disciplinary 
policies. Girls of color are affected in gendered ways by zero-tolerance policies, but 
are often excluded from research and advocacy on the subject. “While Black girls 
and Black boys share a common racialized risk of punishment in school, Black girls 
face a statistically greater chance of suspension and expulsion compared to other 
students of the same gender.” This disparity may result from cultural expectations 
and stereotypes about black girls, and from the struggles unique to young women 
in school, such as dealing with sexual assault, pregnancy, and familial duties. The 
report recommends “more concerted efforts to include girls in studies about school 
discipline, push-out, and the pathways to underachievement, low-wage work, 
poverty, and incarceration.”

FROM ZERO-TOLERANCE TO COMPASSION: ADDRESSING THE 
NEEDS OF GIRLS CAUGHT IN THE SCHOOL-TO-PRISON PIPELINE 
THROUGH SCHOOL-BASED MENTAL HEALTH SERVICES
Jalise Burt, 6 Geo. J. L. & Mod. Critical Race Persp. 97 (2014) (21 pages)

“When girls who are dealing with violence and trauma go to school, they 
inevitably bring their experiences and coping mechanisms with them. Girls who 
are maltreated or exposed to violence are more likely to demonstrate ‘[a]ggression, 
increased sexualization, and other deviant social behaviors.’ Further, these girls are 
more likely to have attendance issues. It is often easier for an educator to suspend, 
expel, or arrest students exhibiting behavioral issues, even where the educator 
is aware of the underlying issues.” Schools should recognize the existence and 



2015 Juvenile Defender Resource Guide 82

effect of trauma among girls and provide comprehensive mental health services. 
The article describes successful programs that can effectively address the need 
and provides a strategy for implementing these services at the local level. With 
systematic and consistent provision of mental health services, girls can be given a 
better opportunity to counter racial biases and avoid the school-to-prison pipeline.

THE SCHOOL DISCIPLINE CONSENSUS REPORT: STRATEGIES  
FROM THE FIELD TO KEEP STUDENTS ENGAGED IN SCHOOL  
AND OUT OF THE JUVENILE JUSTICE SYSTEM
The Council of State Governments Justice Center (2014) (462 pages)

This comprehensive report presents detailed policy statements aimed at reducing 
the number of students suspended, expelled, and arrested in schools, and fostering 
a welcoming learning environment for all students. Students who are routinely 
disciplined for minor infractions are less likely to feel engaged in school or to 
graduate. Students of color, students with disabilities, and LGBT students are 
disproportionately affected by such exclusionary disciplinary policies. School 
leaders and other stakeholders should implement rational and graduated responses 
to student misconduct. Comprehensive behavioral interventions and services 
should be available for students who need them. Schools and police should partner 
to reduce policing for minor offenses and train school-based officers accordingly. 
Youth should generally be referred to the juvenile justice system only as a last resort. 

EDUCATION IN BLACK AMERICA: IS IT THE NEW JIM CROW?
Ellen Marrus, 68 Ark. L. Rev. 27 (2014) (17 pages)

African-American children are disproportionately represented in the foster care 
system, alternative schools, and detention centers or adult prisons. They face many 
enduring disadvantages due to the disruption of their education and shortcomings 
of the opportunities afforded them. The delinquency and child welfare systems 
subject children to frequently changing placements, inappropriate school services, 
and delays in transfer of educational records, and effective, consistent children’s 
advocates are often lacking. Educational disruptions can lead to stigmatization, 
exacerbating the problem. The article identifies several programs that are currently 
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serving the educational needs of youth in these systems. To avoid the long-term 
disadvantages of children in delinquency or foster care matters, children should be 
guaranteed legal representation in school disciplinary actions and abuse and neglect 
proceedings, early childhood interventions and parenting programs must be fully 
funded, and high standards for education should be adopted in all correctional 
facilities providing education to young people.

BREAKING THE SCHOOL-TO-PRISON PIPELINE: THE CRISIS 
AFFECTING ROCHESTER’S STUDENTS AND WHAT WE CAN  
DO TO FIX IT
Metro Justice, Center for Teen Empowerment, Alliance for Quality Education  
& Advancement Project (2014) (7 pages)

This brochure describes the general trend in Rochester, New York towards harsh 
discipline in the education system for juveniles through the overuse of suspension, 
expulsion and school-based arrest, and how it increases the possibility of dropouts 
who will later become involved in the juvenile justice system. Minority and 
disabled students are especially likely to face excessive discipline; Black students 
with disabilities bear the highest burden of unfair suspensions and are 2.6 times 
more likely to experience suspensions. Schools must eliminate suspensions for 
minor and non-violent offenses, implement mandatory training for administrators 
and teachers on implicit bias and restorative justice, and influence for police reform 
to better define the officer’s role in the school disciplinary process. 

WHY SHOULD SCHOOLS CHOOSE TO ADDRESS STUDENT 
MISBEHAVIOR WITH APPROPRIATE GRADUATED SANCTIONS 
INSTEAD OF ROUTINELY FALLING BACK UPON EXCLUSIONARY 
DISCIPLINE PRACTICES AND JUVENILE COURT PROSECUTION?
Children’s Law Center (2014) (9 pages)

“More intentional and innovative school districts have chosen to adopt systemic 
approaches designed to address behavior with the goal of improvement and 
education to ensure greater educational progress within a positive school climate.” 
This article describes eight different community- or school-based programs that 
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serve as alternatives to detention or other exclusionary discipline practices including 
Positive Behavior Interventions and Supports (PBIS), Student Response Teams, 
Restorative Justice, and Family Resource and Youth Services Centers. 
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JUVENILE ARRESTS

WHAT CAUSED THE CRIME DECLINE?
Oliver Roeder, Lauren-Brooke Eisen, & Julia Bowling, Brennan Center for Justice 
(2015) (134 pages)

This report analyzes the causal factors behind the recent decline in American 
crime. Regression analysis indicates that incarceration in the adult system has had 
an essentially negligible effect on the crime decline in the 1990s and 2000s. The 
evidence reveals that increasing incarceration yields diminishing returns, which 
holds true at both the national and state levels. Factors that affect crime to a 
greater degree than incarceration include the aging population, changes in income, 
decreased alcohol consumption, and the use of technology and data to help police 
identify crime patterns and target resources. The report concludes that incarceration 
at the current level has not meaningfully reduced crime, and that resources should 
be diverted to other models of crime prevention. Though juvenile detainees are not 
included in the analysis, the report notes that including juvenile data would further 
reduce the estimated impact of incarceration on crime reduction.

PUBLIC OPINION ON JUVENILE JUSTICE IN AMERICA
The Pew Charitable Trusts (2014) (12 pages)

According to a nationwide poll conducted in 2014, there is widespread support for 
reforming the juvenile justice system. “Voters support diverting lower-level juvenile 
offenders from corrections facilities and investing the savings into probation and 
other alternatives.” A majority of voters believe that juvenile correctional facilities 
should only be used for felonies, and that status offenders and technical violators 
should not be sent to correctional facilities. Most voters want families, schools, and 
social service agencies to handle low-level offenders. 
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JUVENILE ARRESTS 2012
Charles Puzzanchera, Office of Juvenile Justice and Delinquency Prevention (2014) 
(12 pages)

This bulletin uses FBI data to characterize the extent and nature of reported juvenile 
crime. Arrests in 2012 were down 34% since 2008. Juvenile arrests for violent 
crime declined for 6 years straight and in 2012 were at their lowest level in three 
decades. The report also discusses and provides insightful data on the intersection 
of race, gender, and arrest rates.
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JUVENILE SEX OFFENSES

IN RE J.B.
107 A.3d 1 (Pa. 2014) (35 pages)

The Supreme Court of Pennsylvania ruled that the state’s Sex Offenders 
Registration and Notification Act (SORNA), which allows the imposition 
of lifetime registration for certain sexual offenses, clearly and plainly violates 
juveniles’ due process rights under the federal and Pennsylvania constitutions. 
“SORNA’s registration requirements violate juvenile offenders’ due process rights 
by utilizing the irrebuttable presumption that all juvenile offenders ‘pose a high 
risk of committing additional sexual offenses’…because that presumption is not 
universally true and a reasonable alternative means currently exists for determining 
which juvenile offenders are likely to reoffend” through individualized assessments. 
The court relied heavily upon the distinctions of juveniles versus adults and juvenile 
development research as noted in Roper, Graham, and Miller. 

DOE V. SNYDER 
No. 12-11194 (E.D. Mich. 2015) (73 pages)

While not specific to juvenile offenders, the court’s interpretation of Michigan’s 
Sex Offender Registration Act (SORA) has implications for all clients facing 
registration. In response to a constitutional challenge to the scheme of lifetime 
reporting for certain sex offenders under Michigan law, the United States District 
Court for the Eastern District of Michigan, Southern Division, held that (1) 
several provisions of SORA were unconstitutionally vague or unconstitutional 
because they were not narrowly tailored, (2) a knowledge requirement must be 
read into SORA violations, and (3) the retroactive application of SORA’s lifetime 
registration requirement was constitutional because it is justified by rational 
government purposes. SORA’s geographic exclusion zones, particularly the 
“student safety zone,” was too vague to provide the registrant clear understanding 
as to what area he or she could not work, “loiter,” or reside. The court also found 
that the term “loiter” did not provide enough specificity to inform the registrant of 
how to avoid violating the Act. SORA “leaves registrants of ordinary intelligence 
unable to determine when the reporting requirements are triggered.” 
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STATE IN THE INTEREST OF K.L.A.
2015 WL 3972379 (La. 2015) (10 pages)

The Louisiana Supreme Court held that the 16-year-old respondent would not 
be required to register as a sex offender after pleading guilty to aggravated incest, 
even though the terms of his plea agreement included registration. In the lower 
courts, the juvenile facially challenged the sex offender registration requirements 
as applied to juveniles, but the state high court narrowed the challenge and held 
that the registration statutes did not apply to him specifically. The Louisiana high 
court pointed out that the juvenile’s guilty plea and adjudication contained no 
factual basis to qualify as an “aggravated offense” which would statutorily require 
registration. The court went on to hold that mandatory sex offender registration 
could only arise “pursuant to” or “as required by” those enumerated statutes, 
so even though the juvenile had agreed to register, his compliance could not be 
enforced by law. Thus, it affirmed the lower court decisions, though on narrow 
as-applied grounds.

L.L., A JUVENILE V. COMMONWEALTH
20 N.E.3d 930 (Mass. 2014) (14 pages)

The Supreme Judicial Court of Massachusetts examined the standard by which a 
Juvenile Court judge determines whether to excuse a juvenile convicted of a sex 
offense from the obligation to register as a sex offender, as required by the state’s sex 
offender registration act. The statute directs a judge to consider a juvenile’s “risk of 
reoffense” in this determination. The court “view[ed] the standard for determining 
‘risk of reoffense’…as having two components: (1) the level of risk warranting 
relief from registration, and (2) the basis on which the judge assesses the risk.” 
Determination of a juvenile’s risk of reoffense cannot be speculative, but must be 
“perceptible” or “cognizable” based on affirmative evidence, and at least reach the 
level of “low risk” to require the person to register as a sex offender. 
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KEEPING UP WITH TECHNOLOGY: WHY A FLEXIBLE JUVENILE 
SEXTING STATUTE IS NEEDED TO PREVENT OVERLY SEVERE 
PUNISHMENT IN WASHINGTON STATE
Reid McEllrath, 89 Wash. L. Rev. 1009 (2014) (20 pages)

This article argues that Washington State’s statute on juvenile sexting, under 
which juveniles may be prosecuted as distributors of child pornography, should 
be abandoned in favor of a two-tiered statute that distinguishes between non-
malicious and malicious sexting amongst juveniles. A tiered statutory scheme 
would allow for the rehabilitation of non-malicious juvenile sexters while more 
strongly condemning those who use it to bully others. Given juveniles’ ability to 
mature out of this kind of inappropriate behavior, the article argues, in neither case 
should the law require juveniles to register as sex offenders. 

JUVENILE-SEX-OFFENDER REGISTRATION: AN IMPERMISSIBLE  
LIFE SENTENCE 
Robin Walker Sterling, 82 U. Chi. L. Rev. 295 (2015) (8 pages)

Applying recent U.S. Supreme Court jurisprudence recognizes that children are 
different from adults, this article argues that “mandatory lifetime juvenile-sex-
offender registration is ripe for successful challenge.”

CRUEL AND UNUSUAL: THE EFFECT OF MILLER V. ALABAMA ON THE 
INDEFINITE CIVIL CONFINEMENT OF JUVENILE SEX OFFENDERS
Tiffany M. Shute, 21 New Eng. J. on Crim. & Civ. Confinement 225 (2015)  
(20 pages)

While the Supreme Court has put an end to mandatory juvenile life imprisonment 
without parole, there are still juvenile offenders who are civilly confined—
indefinitely—as sexually dangerous persons. This Note examines “the similarities 
and differences between juvenile civil confinement and juvenile life without parole, 
and establish[es] that indefinite civil confinement of juveniles is, and should be 
held, unconstitutional under the Eighth Amendment.”
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FOR THEY KNOW NOT WHAT THEY DO: REINTRODUCING INFANCY 
DEFENSES FOR CHILD SEX OFFENDERS IN LIGHT OF IN RE B.W.
Mark A. Ostrem, 41 Wm. Mitchell L. Rev. 698 (2015) (5 pages)

In re B.W., a 2010 Texas Supreme Court case, provides a source to argue that 
infancy should be a permissible defense for juveniles charged with sexual assault 
charges. In that case, the court held that children under the age of fourteen 
could not commit prostitution because their inability to consent and lack of 
understanding of the nature of their actions negates the knowledge requirement 
of the charge. Similar reasoning could be used in juvenile sex offense cases, where 
pre-adolescent children are charged with sexual assault. “By using sexual consent 
laws as evidence of a legislative communication of children’s inability to knowingly 
engage in sexual activity, the court in In re B.W. has provided a means of attacking 
the criminal culpability of children charged with sexual crimes in jurisdictions 
across the country.” The author argues that diminished capacity of young children 
to understand the real meaning and consequences of sexual activity makes 
counseling—not arrest, trial, commitment, and registration—the appropriate 
method for addressing young offenders.

MULTIDISCIPLINARY RESPONSE TO YOUTH WITH SEXUAL 
BEHAVIOR PROBLEMS
Amy Russell, 40 Wm. Mitchell L. Rev. 1058 (2014) (24 pages)

Our current system leads professionals who work with youth to inappropriately 
classify and stigmatize youth who are not sexually dangerous but merely engage in 
normative sexual play or reactivity “as a result of their own sexual development, 
family norms, cultural practices, or their own victimization.” In youth, the multiple 
and varied origins of inappropriate sexual behaviors, as well as their amenability 
to treatment and low frequency of identified sexual recidivism, demonstrate that  
mandatory, draconian policies that group adolescents with serious adult offenders 
are not in the best interests of youth. 
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THE INFLUENCE OF A JUVENILE’S ABUSE HISTORY ON SUPPORT 
FOR SEX OFFENDER REGISTRATION
Margaret C. Stevenson et al., 21 Psychol. Pub. Pol’y & L. 35 (2015) (18 pages)

Research “found that the public was highly supportive of registering both juvenile 
and adult sex offenders, but only when they were asked about support for registry 
laws in general. When asked about specific cases, participants were significantly 
less likely to support registration in cases involving (a) younger as compared to 
older juveniles and (b) less severe offenses, such as sexting, sexual harassment, 
and statutory rape (offenses for which juveniles are registered in some states), 
as compared to more forced and violent forms of rape.” However, when asked 
whether the juvenile offender’s abuse history should mitigate the penalties for the 
offense, participants favored harsher penalties because they deemed the juvenile to 
be permanently damaged and more of a threat to the public. Despite the common 
misperception among legislators and laypeople alike, most juvenile sex offenders 
were not themselves sexual assault victims. Nevertheless, this belief that juvenile 
sex offenders almost always were once sexually abused can lead to the assumption 
that these youth are more likely to reoffend (despite the evidence to the contrary) 
and result in more harsh punishments for the youth.

YOUTH WHO COMMIT SEX OFFENSES: RESEARCH UPDATE
National Juvenile Justice Network (2014) (3 pages)

This research update focuses on studies that demonstrate why juvenile sex offenders 
commit so-called sex offenses and what treatments can be used to achieve the best 
outcomes for not only the offenders, but also their victims and the public. As 
the Supreme Court recognized in Graham and Miller, juveniles are “immensely 
receptive to rehabilitation,” as their brains are still changing. Because they are 
present-oriented and make more emotionally-based decisions, they are prone to 
inappropriate sexual behavior that most of them outgrow, as shown by recidivism 
rates as low as one percent. Thus, it serves no purpose to include juveniles on 
registries for decades or to expose them to treatments that emphasize the wrong 
thing. Rather, more effective methods concentrate on the juvenile’s environment, 
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such as multi-systemic family and community-based interventions, which help 
reduce problematic sexual behavior and delinquency by directly addressing the 
temporary factors behind the issues. 

PERILS OF REGISTERING YOUTH WHO COMMIT SEX OFFENSES: 
RESEARCH UPDATE
National Juvenile Justice Network (2014) (4 pages)

Contrary to their stated purpose, registration and notification laws for sex offenders 
offer few clear safety benefits to communities. Current registry standards require 
rigorous monitoring of registrants, regardless of their risk of reoffense. “Furthermore, 
the costs a state incurs in complying with SORNA will most likely far exceed those 
of providing evidence-based treatment programs for youth who have committed 
sex offenses.” Requiring juveniles to register is especially inappropriate since youth 
are highly unlikely to become repeat sex offenders. Moreover, registration harms 
youth and their families by preventing youth from participating in school and 
employment, creating long-lasting stigma, disrupting family bonds, and placing 
juveniles at risk of victimization. These collateral consequences alienate and stigmatize 
juveniles, exacerbating existing psychological challenges and possibly increasing the 
chances that they will engage in antisocial behavior. Additionally, the existence of 
registration lists discourages families from seeking treatment for their children, out 
of fear of the consequences that registration brings. Since there is little justification 
for the burden that registration places on youth, families, and communities, juvenile 
sex offenders should be treated through trauma-informed responses that heal youth 
and avoid reoffending.

MSOP: A COUNTY ATTORNEY’S PERSPECTIVE
Mark A. Ostrem, 41 Wm. Mitchell L. Rev. 698 (2015) (5 pages)

Written by a county attorney, the article raises serious concerns about the 
Minnesota Sex Offender Program (MSOP), a civil commitment program imposed 
on those deemed to have the highest risk of reoffending. Currently, county 
attorneys feel obligated to commit some juvenile offenders under MSOP because 
when the juvenile court loses jurisdiction, it can no longer supervise the offenders’ 
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community integration, even if they believe the young person has a high risk of 
reoffending. For juveniles, in particular, the author suggests that jurisdiction in sex 
offense cases be extended beyond the age of nineteen so that the court can continue 
to supervise and provide services for youthful offenders who are still maturing 
and whose brains are still developing. Many people in the MSOP are ready to be 
reintegrated into the community but, because of limited access to sex offender 
treatment programs and less restrictive alternatives, the author feels there are no 
other viable options available.

IN RE D.S., AMICUS BRIEF OF JUVENILE LAW CENTER ET AL., AS 
AMICI CURIAE IN SUPPORT OF APPELLANT D.S.
Brief of Juvenile Law Center et al. as Amici Curiae in Support of Appellant 
D.S., No. 14-0607 (Ohio Supreme Court, Sep. 15, 2014) (125 pages)

The Juvenile Law Center, joined by NJDC and others, argues in this amicus brief 
that Ohio S.B. 10, which allows children to be registered as sex offenders for up to 
twenty years, is unconstitutional as applied to children. Sex offender registration 
requirements for children impose adult consequences—such as lifelong damage to 
reputation, barriers to housing, employment, and schooling, and the possibility of 
adult incarceration for failure to register—without the benefit of full due process 
rights, such as the right to trial by jury. Amici maintain that this registration 
scheme is inconsistent with the special protections the U.S. Supreme Court has 
granted to children in Roper, Graham, J.D.B., and Miller, and with children’s due 
process right of reputation under the Ohio state constitution. Furthermore, since 
registration requirements for juvenile offenders do not improve public safety or 
encourage rehabilitation, S.B. 10 is not narrowly tailored to serve a compelling 
state interest.



2015 Juvenile Defender Resource Guide 94



2015 Juvenile Defender Resource Guide 95

STATUS OFFENSES

KEEPING KIDS OUT OF COURT: RETHINKING OUR RESPONSE TO 
STATUS OFFENSES
Juvenile Justice Factsheet, Vera Institute of Justice (2014) (2 pages)

“Thousands of kids are still funneled into the court system every year on status 
offense charges, an approach that is expensive and ineffective in addressing the 
underlying causes of these behaviors.  At a time when public officials are looking to 
make the most of scarce resources, comprehensive status offense reform promises 
to reduce costs while simultaneously enhancing prevention and diversion services 
and improving outcomes for youth, families, and communities.” The factsheet 
provides examples of successful community-based programs in Florida, Louisiana, 
and New York, and advocates for elimination of the Valid Court Order exception 
to the federal Juvenile Justice and Delinquency Prevention Act (JJDPA), which 
permits judges to detain juveniles when the court finds the juvenile has violated a 
direct order related to a status offense.

DEPARTMENT OF JUSTICE ANNOUNCES INVESTIGATION  
OF THE DALLAS COUNTY TRUANCY COURT AND JUVENILE 
DISTRICT COURTS
Department of Justice, Office of Public Affairs (2015) (2 pages)

The Department of Justice is conducting a federal investigation into the procedures of 
truancy and juvenile district courts in Dallas County, Texas, specifically concerning 
juveniles charged with truancy or contempt. “The investigation will focus on 
whether the courts provide constitutionally required due process to all children 
charged with the criminal offense of failure to attend school, including whether 
those protections apply to children whom the county charges with contempt. The 
investigation will also focus on whether the courts provide meaningful access to the 
judicial process for children with disabilities.” In Texas, failure to attend school is a 
criminal offense, whereas in most other jurisdictions, it is a status offense. 
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STATUS OFFENSES: A NATIONAL SURVEY
Coalition for Juvenile Justice (2014) (55 pages)

“This brief examines existing status offense laws across the 50 states and the District 
of Columbia. It details the legislative label that each state applies to status offense 
behaviors, the types of behaviors that fall within that label, diversion options that 
are available in the case, possible outcomes following adjudication, and whether the 
state uses the valid court order (VCO) exception or a 24-hour hold for youth who 
are detained for status offense behaviors. This brief may be used by judges, advocates, 
and legislators to assess national trends and gather ideas for system reform.”

STATUS OFFENDERS AND RACE
Tiana Davis, Center for Children’s Law and Policy (2014) (2 pages)

The Juvenile Justice and Delinquency Prevention Act (JJDPA) mandates that 
states address racial and ethnic disparities in the juvenile justice system, which 
includes youth charged with status offenses as well as those accused of delinquent 
acts. Some promising strategies in addressing racial and ethnic disparity “include 
diverting youth from court instead of referring them for status offenses and minor 
delinquent offenses, developing culturally- and linguistically-responsive prevention 
and intervention services, addressing underlying individual and family needs that 
led to involvement in the child welfare system, and creating in-school programs 
to address truancy and other minor misbehaviors.” However, jurisdictions need 
to be collecting and tracking disaggregated data on the number of youth referred 
for status offenses, the offenses for which youth are referred, who referred the 
youth, what happened to the youth, what programs/services were provided, and 
how successful those programs/services were in preventing further problems for 
the youth. “Only by having a clear understanding of how current practice may be 
leading to an overrepresentation of youth of color in the status offense system can 
jurisdictions begin to make real progress in reducing racial and ethnic disparities.”
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JUVENILE JUSTICE REFORM

DEPARTMENT OF JUSTICE CIVIL RIGHTS REFORMS IN THE 
ADMINISTRATION OF JUVENILE JUSTICE: 2012 – PRESENT
Department of Justice (2015) (2 pages)

This paper briefly describes the progress the DOJ has made in the past three years 
in advancing juvenile justice and addressing local and county-level violations of 
juveniles’ constitutional rights. It outlines the status of completed and ongoing 
lawsuits and investigations as of June 19, 2015, including an examination of the 
progress following the 2012 settlement in Shelby County, Tennessee; agreements 
reached with the state of Mississippi and the City of Meridian; investigations in St. 
Louis County, Missouri and Dallas County, Texas; and the Statement of Interest it 
filed in N.P. v. Georgia. It provides an excellent overview of recent DOJ efforts to 
advance the fair and constitutional administration of juvenile justice.

BLUEPRINT FOR RESPECT: CREATING AN AFFIRMING 
ENVIRONMENT IN THE COURTS FOR THE LESBIAN, GAY,  
BISEXUAL, AND TRANSGENDER COMMUNITIES
Hon. Paula J. Hepner (Ret.), 41 Wm. Mitchell L. Rev. 4 (2015) (22 pages)

Written by a retired New York family court judge, the article discusses the steps 
taken by New York City Family Court in the past decade toward becoming a 
more inclusive and affirming environment for LGBT youth. The author recounts 
her experiences on the bench and her observations that the LGBT youth on her 
docket were receiving discriminatory treatment from detention officers, judges, 
attorneys, and court personnel, among other juvenile justice system stakeholders. 
Prevailing policy at the time treated same-sex behavior and gender non-conformity 
as a phase, inappropriate, and opportunistic, and the author chronicles numerous 
instances of intolerance she saw towards LGBT youth. The article describes the 
efforts made by a work group convened to address the problems, including the 
group’s recommendations for developing nondiscrimination policies and training 
programs for cultural competency in serving LGBT youth and their families. In 
2012, the work group crafted a report containing 33 action steps that can serve as 
a guide for other jurisdictions. 
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CLOSER TO HOME: AN ANALYSIS OF THE STATE AND LOCAL IMPACT 
OF THE TEXAS JUVENILE JUSTICE REFORMS
Tony Fabelo et al., Council of State Governments Justice Center (2015) (100 pages)

This 2015 report by the Council of State Governments extensively examines the 
impact and overall effectiveness of Texas’s recent juvenile justice reforms. The 
legislative reforms enacted include prohibiting the placement of youth who commit 
misdemeanors in state-run secured facilities, lowering the age of jurisdiction to 19 
from 21, increasing funding for local juvenile probation departments, and creating 
community-based alternatives to state-run confinement. The report reveals that 
youth incarcerated in state-run facilities are 21% more likely to be rearrested than 
those who remain under supervision closer to home. When they do reoffend, data 
show that youth released from state-run secure facilities are three times more likely 
to commit a felony than youth who are under community supervision. The reports 
draws from a data set of 1.3 million individual case records in Texas spanning 
eight years and providing powerful information to help juvenile defenders oppose 
detention and incarceration of clients facing charges in delinquency proceedings. 
Note that even though the percentage of youth confined in state-run secure facilities 
decreased due to the state-level reforms, the percentage of youth in county-run 
facilities increased. 

IN LOCO AEQUITATIS: THE DANGERS OF “SAFE HARBOR” LAWS FOR 
YOUTH IN THE SEX TRADES
Brendan M. Conner, _Stan. J. C.R. & C.L._ (forthcoming 2016) (56 pages)

Taking a critical look at laws enacted in many states since 2008 that purport to 
protect sexually exploited youth in the sex trade by providing services and treating 
them outside of the justice system, the article reviews the respective outcomes of 
these “safe harbor” laws throughout the country.  To take advantage of these laws, 
youth must often produce extensive evidence to prove their actions were coerced. 
Additionally, most safe harbor laws suffer from a lack of clarity or uniformity with 
respect to placement options, leading to increased confinement in various facilities 
that are geographically remote from their communities. Sometimes these youth 
are arrested and detained in order “to protect” them from further suffering, when 
instead they should be given the ability to voluntarily enter low-threshold service 
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programs that are based on a harm-reduction model. “Regardless of whether 
minors trade sex as a result of limited economic circumstances or physical coercion, 
forced ‘rehabilitation’ through handcuffing young people to services and confining 
them in institutions by taking advantage of lesser due process protections in family 
court systems is inconsistent with principles of due process, counterproductive, 
and wrong.”

THE ESSENCE OF JUSTICE: INDEPENDENT, ETHICAL, AND ZEALOUS 
ADVOCACY BY JUVENILE DEFENDERS
Stephen C. Bush & Laurie S. Sansbury, 44 U. Mem. L. Rev. 799 (2014) (19 pages) 

The article argues for holistic and educational advocacy in juvenile courts as a 
method to minimize justice-system contact and keep children in their homes and 
communities, reducing recidivism and strengthening the safety and prosperity of 
areas. It highlights the impact of the DOJ’s investigation of the Juvenile Court 
of Memphis and Shelby County that found serious, systemic failures violating  
children’s due-process rights. The DOJ found a “‘fundamental misunderstanding 
about the purpose of juvenile court and the roles and responsibilities of its 
participants,” that “includes a lack of adversarial testing of facts, described as 
‘sufficiently rigorous challenging of the state’s evidence to ensure due process at the 
probable cause hearing and trial.’” The resulting agreement obligated the Shelby 
County Public Defender to address certain priorities—such as clarifying the role 
of defense counsel, establishing a unified specialty defense bar, setting reasonable 
workload controls, utilizing best-practices advocacy, engaging the community, and 
committing to systemic reform.  If our children must go to court, they “must go 
as full participants with steadfast and zealous advocates at their sides. Our children 
and our community deserve nothing less.”

ADVANCING JUVENILE JUSTICE: RECOMMENDATIONS IN THREE 
KEY AREAS
MacArthur Foundation Models for Change (2014) (24 pages)

This policy statement identifies three core juvenile justice issues in which OJJDP 
can encourage and provide resources for state and local governments to produce 
significant reform. First, OJJDP can make major status offense reforms by 



2015 Juvenile Defender Resource Guide 100

supporting the elimination of the Valid Court Order exception of the Juvenile 
Justice and Delinquency Prevention Act (JJDPA) that allows for secure confinement 
of youth for status offenses, calculating the cost of community-based interventions 
versus courts, and focusing national conversation, research, and technical assistance 
programming, on prevention and intervention instead of confinement. Second, 
OJJDP can better meet youth mental health needs by promoting evidence-based 
practices and providing resources, training and technical assistance to help states 
implement those practices, as well as ensuring that juveniles benefit from the 
Affordable Care Act. Third, OJJDP should strengthen support for dual status 
youth through funding, technical assistance, education of local policymakers and 
stakeholders, and promotion of information-sharing tools. OJJDP is poised to 
make effective change in these three areas.

INCORPORATING GREEN PROGRAMMING IN JUVENILE JUSTICE 
SETTINGS: LESSONS LEARNED FROM OJJDP’S TRIBAL GREEN 
REENTRY INITIATIVE 
Christine Lindquist, Ada Pecos Melton, Tasseli McKay & Rita Martinez, RTI 
International prepared for OJJDP (2014) (24 pages)

This report describes lessons learned from a recent groundbreaking OJJDP program 
aimed at tribal youth, called the Tribal Green Reentry Initiative. This five-year 
program allowed three American Indian tribes (in Arizona, Mississippi, and South 
Dakota) to create culturally-focused, community-based, green programming to 
assist juveniles in their transition from tribal juvenile detention centers (JDCs) 
as they reenter society. This type of programming allows an opportunity for 
these youth to reconnect with their traditional culture by blending conventional 
juvenile justice practices, like education and counseling, with other activities like 
gardening and skill development in green technologies, and by connecting them to 
“tribal culture through cultural education, community activities, and ceremonies.” 
Results from the program were positive; participants had lower recidivism rates 
than other youth enrolled in the same JDCs who did not go through Tribal Green 
Reentry programs, though the small sample size cautions against drawing any larger 
conclusions. Notably, this report acts as a blueprint for future efforts to create 
tribal-based green reentry programming, discussing different stakeholders who 
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should be mobilized, answering commonly-asked questions about the logistics of 
the program, and explaining how staffing and budgeting can be done.
 

EXPERIENCES WITH INCORPORATING CULTURE INTO TRIBAL 
GREEN REENTRY PROGRAMS
Ada Pecos Melton, Rita Martinez & David J. Melton, RTI International (2014)  
(14 pages)

This brief discusses specific cross-site efforts and strategies used by Green Reentry 
Program grantees to infuse culture into their distinct evidence-informed tribal 
cultural programs. It also presents tribal elder perspectives on effective ways to 
incorporate culture into reentry programming and emphasizes how the inclusion 
of cultural components enables youth to draw upon culture to redirect their lives 
in positive ways. “The research indicates that culturally infused interventions 
such as positive tribal community identity and participation are associated with 
lower depression, lower alcohol use, lower antisocial behavior, and lower levels 
of dysfunctional behaviors among Native youth.” The authors conclude that the 
key challenges for implementing future programs lie in engaging the community, 
especially elders, to become more involved and addressing the lack of program 
plans and guidelines for enculturation. 

PARENT AND FAMILY INVOLVEMENT WITH YOUTH IN THE TRIBAL 
JUVENILE JUSTICE SYSTEM: PERSPECTIVES FROM OJJDP’S TRIBAL 
GREEN REENTRY INITIATIVE
Tasseli McKay, et al., RTI International (2014) (15 pages)

This brief reviews “prior research and theory on parent involvement and youth 
academic and delinquency-related outcomes in tribal and mainstream U.S. contexts; 
describe[s] the Green Reentry initiative; and present[s] qualitative perspectives 
on how parent and family involvement shape outcomes among youth in tribal 
communities.” The authors conclude that for these Tribal Green Reentry programs 
to succeed, the relevant juvenile justice system actors must address major barriers 
to parent and family member involvement, including the effects of individual 
and historical trauma on parenting, difficult relationships between parents and 
personnel, parents’ competing time commitments, and resource scarcity. 
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BECAUSE KIDS ARE DIFFERENT: FIVE OPPORTUNITIES FOR 
REFORMING THE JUVENILE JUSTICE SYSTEM
MacArthur Foundation Models for Change (2014) (24 pages)

The policy statement identifies how the momentum for reform in the juvenile 
justice field, based on findings of adolescent development researchers, can be 
“leveraged to change policy in five areas where current practice is fundamentally 
incompatible with healthy adolescent development.” These are: (1) keeping youth 
out of the adult system and adult jails whenever possible, (2) prohibiting solitary 
confinement for youth under 18, (3) keeping law enforcement and court records 
confidential, and allowing youth to seal or expunge records through automatic or 
simple processes, (4) exempting all youth under 18 from sex offender registration 
requirements, and (5) abandoning the indiscriminate shackling of youth in court.

IMPLEMENTING JUVENILE JUSTICE REFORM: THE FEDERAL ROLE
Committee on a Prioritized Plan to Implement a Developmental Approach in 
Juvenile Justice Reform, National Research Council (2014) (123 page)

OJJDP directed a committee of the National Research Council to identify, assess, 
and prioritize strategies and policies to effectively reform the juvenile justice system, 
building on recommendations from a 2013 report that promoted a scientific 
foundation for a developmentally-appropriate approach to juvenile justice. The 
report contains detailed recommendations regarding OJJDP’s priorities, budget, 
and operations. Also included are “hallmarks” of a developmental approach as 
noted in the 2013 report and ways to incorporate these hallmarks into policies 
and practices. These hallmarks include (1) accountability without criminalization, 
(2) alternatives to justice system involvement, (3) individualized response based 
on assessment of needs and risks, (4) confinement only when necessary for public 
safety, (5) a genuine commitment to fairness, (6) sensitivity to disparate treatment, 
and (7) family engagement.
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THE STATE OF SENTENCING 2014: DEVELOPMENTS IN POLICY  
AND PRACTICE 
Nicole D. Porter, The Sentencing Project (2015) (18 pages)

The juvenile justice section of this report discusses legislative changes in 14 states 
that should result in improved outcomes for youth. These include: (1) requiring 
individual assessments for young inmates; (2) prioritizing treatment for juveniles; 
(3) restoring limited judicial discretion in certain transfer cases; (4) scaling back 
truancy status offenses; (5) raising the age at which youth are sent to adult court; 
(6) completely eliminating juvenile life without parole; (7) changing juvenile life 
without parole provisions to comply with Miller v. Alabama; (8) modifying juvenile 
record expungement policies; and (9) enacting comprehensive juvenile justice 
system reform to substantially reduce costs and improve outcomes for youth.

PREPARING FOR A TRAUMA CONSULTATION IN YOUR JUVENILE 
AND FAMILY COURT
Shawn C. Marsh et al., National Council of Juvenile and Family Court Judges 
(2015) (29 pages)

“Becoming a trauma-informed juvenile or family court does not only mean 
educating system stakeholders, community agencies, and youth and family 
consumers about trauma and its impact on human development; it also includes 
utilizing trauma-informed practices, skills, and strategies to reduce traumatic stress, 
cultivate resilience and improve the well-being of children and families in their care 
and the staff that work with them. Requesting a trauma consultation is one way to 
work towards the goal of being a trauma-informed juvenile court that better serves 
youth, family, and staff. As part of this effort, careful consultation of this guide can 
help jurisdictions and juvenile courts decide whether a consultation is right for 
them, prepare for a consultation if they decide to proceed, and use the consultation 
recommendations to implement and maintain efforts to be trauma-informed.”
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LIMITING POLICE USE OF FORCE: PROMISING COMMUNITY-
CENTERED STRATEGIES
PolicyLink & Advancement Project (2014) (26 pages)

Acknowledging the widespread use of force by police, this issue brief cites 
“promising efforts aimed at both minimizing police use of force and ensuring that, 
when force is necessary, it is applied reasonably regardless of age, race, ethnicity, 
or other demographic characteristics.” Addressing police interactions with youth, 
the authors point out that “[u]nderstanding the characteristics of adolescent brain 
development can help police officers work more effectively with teens and avoid 
the escalation of minor incidents.” It also highlights the work of Strategies for 
Youth (SFY), a national organization working to improve relationships between 
police and adolescents, provides training to police departments nationwide. The 
brief concludes with an outline of policies and initiatives that the DOJ can adopt 
to further the progress made and support the work that must continue to minimize 
the use of force, particularly against communities of color.

COMMUNITY-BASED SUPERVISION: INCREASED PUBLIC SAFETY, 
DECREASED EXPENDITURES
National Juvenile Justice Network & Safely Home Campaign (2014) (7 pages)

In response to growing evidence of the harms of detaining and incarcerating 
youth, this tip sheet describes the characteristics and economic costs of different 
community-based supervision programs. These programs are cost-effective: on 
average, the cost of incarcerating a youth is $274 per day, while the cost of a 
community-based supervision program is between $30 and $80 per child per day. 
They are also more likely to reduce recidivism, engage the family, and address 
the youth’s problems without the stigma of a juvenile adjudication. The tip sheet 
also describes community programs that meet the key characteristics of effective 
alternatives to incarceration, such as AMIkids, CASES, Center for Community 
Alternatives, Eckerd, Southwest Key, and the Youth Advocate Program.
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GENDER-RESPONSIVE POLICY DEVELOPMENT IN CORRECTIONS: 
WHAT WE KNOW AND ROADMAPS FOR CHANGE
Erica King & Jillian E. Foley, U.S. Department of Justice, National Institute of 
Corrections (2014) (7 pages)

This report surveys the state of gender-responsive policies across the correctional 
landscape and suggests areas to be considered in the future development of 
gender-responsive policy. Gender-responsive policies in the correctional system 
recognize differences between female and male offenders. Common gender-
responsive policies—such as searches, health care services, and restraints—reflect 
only biological differences between men and women. The authors argue that 
more policies should recognize other key differences with female offenders such 
as psycho-social development, differences in mental health behaviors, and the 
increased rate of traumatic experiences compared to men. This report includes 
recommendations for jurisdictions who wish to enhance policy to make it more 
gender-responsive, and its suggestions may also implicate agencies that oversee the 
juvenile justice system.

GETTING IT RIGHT: REALIGNING JUVENILE CORRECTIONS IN 
OHIO TO REINVEST IN WHAT WORKS
Gabriella Celeste, Schubert Center for Child Studies, Case Western Reserve 
University (2015) (12 pages)

This brief looks at the significant reforms in Ohio’s juvenile justice system since 
1992, documenting the major strategies, events, and conditions that created a 
shift in how youth who enter the juvenile justice system are treated. Ohio uses a 
nationally-recognized RECLAIM model that uses fiscal incentives to keep low-
level offenders in the community rather than in secure facilities. As a result of 
RECLAIM and other efforts that emphasized community-based alternatives to 
detention, Ohio’s Department of Youth Services has reported a substantial decrease 
in population in secure facilities. In addition, the closure of facilities and expansion of 
community-based options for youth has resulted in significant monetary savings—
as much as a $40 saving for every $1 spent. In 2014, Ohio announced another 



2015 Juvenile Defender Resource Guide 106

unprecedented fiscal policy that reinvests a percentage of savings from the closure of 
juvenile correctional facilities into community- and home-based programs that can 
demonstrate success. Specifically, Ohio intends to target community intervention 
programs that are research-supported and outcome-based.

JOURNAL OF JUVENILE JUSTICE – WINTER 2015 
OJJDP (2015) (105 pages)

The sixth issue of OJJDP’s Journal of Juvenile Justice contains articles presenting 
new research and findings on key topics within the juvenile justice system. This 
particular issue focuses on topics less often addressed. Included in this issue are 
pieces regarding: treatment of incarcerated girls; whether urban juvenile justice 
research is applicable to rural areas; data about exposure to child protective services 
for youth in juvenile delinquency systems; law enforcement youth mentors; gangs 
from the perspective of those involved, and sexual health. 
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YOUTH IN ADULT COURT

GO DIRECTLY TO JAIL, DO NOT PASS JUVENILE COURT, DO NOT 
COLLECT DUE PROCESS: WHY WAIVING JUVENILES INTO ADULT 
COURT WITHOUT A FITNESS HEARING IS A DENIAL OF THEIR 
BASIC DUE PROCESS RIGHTS 
Brice Hamack, 14 Wyo. L. Rev. 775 (2014) (53 pages)

This article argues that waiving juveniles into adult court without safeguards, as is the 
case in many jurisdictions around the country, is a direct violation of a youth’s due 
process rights. The author argues that judicial waiver, which allows a juvenile to be 
heard on the issue of transfer (unlike legislative waiver, mandatory judicial waiver, or 
prosecutorial waiver, which do not) is the only form of transfer that complies with 
the Constitution. The article uses the history of juvenile courts, the Constitution, 
and recent Supreme Court jurisprudence to reason that the Court should find that 
fitness hearings must be mandatory prior to a transfer to adult court.

ADULTS ONLY: RETURNING 17-YEAR-OLDS TO JUVENILE COURT
Thomas J. Walsh, 87 Wis. Law. 38 (2014) (8 pages)

This article discusses the implications of Wisconsin legislative proposals that would 
return most 17-year-olds to juvenile court jurisdiction. Under the current statute, 
17-year-olds are automatically charged as adults for all crimes, and those younger 
than 17 may be charged as adults for serious crimes. The legislation proposes charging 
17-year-olds who are first offenders, and have not committed serious crimes, in 
juvenile court. The article identifies the ways in which the juvenile justice system 
differs from the adult system, and argues that 17-year-olds are still adolescents 
who should benefit from the greater privacy and rehabilitative efforts of juvenile 
court. Though choosing a specific age as the cut off for juvenile court jurisdiction 
is problematic, the research on brain development and adolescence makes it clear 
that 17-year-olds should be under the jurisdiction of the juvenile court. The effort 
in Wisconsin is part of a larger national discussion about the appropriate age to try a 
person as an adult. These proposals failed to pass both houses of the state legislature 
in 2014, but are expected to arise again in the following session.
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STATE TRENDS: UPDATES FROM THE 2013-2014  
LEGISLATIVE SESSION
Campaign for Youth Justice (2014) (12 pages)

This report reviews legislative reforms across the country aimed at removing children 
from the adult criminal justice system. The report documents four trends in these 
reform efforts: (1) removing youth from adult jails and prisons; (2) “raise the age” 
efforts that expand juvenile court jurisdiction; (3) reforming direct file, waiver, and 
transfer statutes; and (4) reforming mandatory minimum sentencing laws.

MINORITY RULE: REDEFINING THE AGE OF CRIMINALITY
Kim Taylor-Thompson, 38 N.Y.U. Rev. L. & Soc. Change 143 (2014) (47 pages)

This article contends that children under age 17 should not be prosecuted under any 
circumstances in adult criminal court. The article sketches the jurisprudence, both 
foundational and recent, that understands juveniles as developmentally different 
than adults. The distinction between children and adults in terms of culpability, 
judgment, and capacity for change does not disappear when a juvenile has been 
charged with a serious offense, and treating adolescent offenders as adults subverts 
the rehabilitative goals of juvenile justice. The article also reviews the consequences 
of treating youth as adults, including the vast perpetuation of racial disparities, a 
lack of justice, and the increased vulnerability to abuse when youth are housed 
in adult prisons and jails. It urges state legislatures to establish a bright-line rule 
preventing children from being prosecuted as adults.

IN RE D.M.
140 Ohio St.3d 309 (2014) (8 pages)

The Supreme Court of Ohio ruled that before a bindover (transfer) hearing, a 
prosecutor must disclose all normally discoverable evidence, including evidence that 
is favorable to the juvenile and material to guilt, innocence, or punishment. However, 
the Court also ruled that it is an abuse of discretion for the juvenile court to dismiss a 
case based on the prosecutor’s failure to disclose such evidence in discovery, without 
first conducting an in-camera inspection of the withheld evidence. 
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MOON V. STATE
451 S.W.3d 28 (Tex. Crim. App. 2014) (41 pages)

In this case, the Texas Criminal Court of Appeals ruled that the juvenile court erred 
in failing to conduct an individualized assessment of a 16-year-old’s circumstances 
before ordering that the youth be tried as an adult. The court affirmed an appellate 
court ruling vacating the child’s transfer to adult court, finding the record factually 
insufficient to justify the decision. The opinion criticized the juvenile court’s order 
for simply reciting the transfer statute, and held that juvenile courts must do the 
“the heavy lifting” of demonstrating their reasons for transfer if they expect their 
decisions to be upheld on appeal.  

State v. Moon, Amicus Brief of Juvenile Law Center for Appellee 
Amicus Brief of Juvenile Law Center for Appellee, No. PD-1215-13  
(Texas Court of Criminal  Appeals, Mar. 21, 2014) (52 pages)

This amicus brief asserts that the Texas trial court’s action—waiving jurisdiction 
based solely on an alleged offense—was unconstitutional in light of Supreme 
Court jurisprudence, creating an irrebuttable presumption of culpability, 
ignoring the child’s capacity for change as explored in Roper, Graham, and 
Miller. Once a youth is in adult court, he is subject to sentencing statutes which 
provide him no opportunity to demonstrate his capacity for rehabilitation. 
Additionally, such automatic transfer statutes (based on the charged offense 
alone) are increasingly rare, as states recognize they are unsupportable under 
current understanding of adolescent brain science. Thus, amici argue that 
the transfer process ran afoul of Kent by failing to give due consideration of 
the enumerated factors, and that automatic transfer runs against the spirit of 
Graham, which struck down a sentencing statute which “denie[d] the juvenile 
offender a chance to demonstrate growth and maturity” and “fail[ed] to take 
defendant[’s] youthfulness into account at all.”
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STATE V. J.C.N.-V., BRIEF OF AMICI CURIAE JUVENILE LAW CENTER 
ET AL. FILED IN SUPPORT OF APPELLANT, PETITIONER ON REVIEW 
Amicus Brief of Juvenile Law Center et al. for Appellant/Petitioner, No. A147958 
(Oregon Supreme Court, Apr. 30, 2015) (31 pages)

This amicus brief was filed by the Juvenile Law Center and joined by NJDC, 
among others, and argues that Oregon’s transfer statute requires the juvenile 
court to consider adolescent development science when determining a juvenile’s 
“sophistication and maturity,” before it may waive jurisdiction. Here, the juvenile 
court waived jurisdiction over a 13-year-old child, and the Oregon Court of Appeals 
affirmed transfer. Amici argue that “sophistication and maturity” is a term of art, 
which requires the court to consider adolescent development science.  The Court 
of Appeals’ definition of “sophistication and maturity,” which merely requires a 
child to know what he was doing in a physical sense and which requires only a 
vague knowledge of wrongness or criminality, has the perverse effect of allowing 
waiver for almost any 12- to 14-year-old. Amici stress that this interpretation is 
unconstitutional and, according to the legislative history, was not its intent, and 
urge the Oregon Supreme Court to reverse. 

DELINQUENCY CASES WAIVED TO CRIMINAL COURT, 2011
Sarah Hockenberry & Charles Puzzanchera, U.S. Department of Justice (2014)  
(4 pages)

This fact sheet, published annually, discusses the different types of transfer laws, 
provides statistics on the types of cases transferred to adult criminal court, and 
provides racial and gender demographics of youth in adult court.

GLOBALIZATION AND JUVENILE LIFE SENTENCES: CREATING 
MEANINGFUL OPPORTUNITIES FOR RELEASE FOR JUVENILE 
OFFENDERS
Beth Caldwell, 2014 J. Inst. Just. Int’l Stud. 1 (2014)

This article looks at global trends in juvenile justice, the disparity between 
international and American standards of juvenile justice, and California’s promising 
legislative reforms in the wake of the Supreme Court’s rulings in Roper, Graham, 
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and Miller. The United States’ punitive approach to juvenile justice is out of step 
with other countries in the world, many of which have implemented principles 
set forth in the United Nations Convention on the Rights of the Child (CRC). 
For example, the United States is the only country in the world that currently 
incarcerates juvenile offenders for life without parole. There are signs, however, 
that the U.S. is moving closer toward international standards of juvenile justice. 
The core principles of the CRC are trickling down to states as well, as evidenced by 
reforms in California that create “opportunities for almost all California juvenile 
offenders, including those previously sentenced to life without parole, with the 
opportunity to be released from prison after they have served between fifteen and 
twenty—five years of their sentences.” While the American punitive approach is 
still out of step with international practices, trends such as California’s reforms 
provide hope that the national approach to juvenile justice is shifting toward a 
philosophy more rooted in human rights principles that acknowledge fundamental 
differences between youth and adults.
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 EXPUNGEMENT AND SEALING

A CLEAN SLATE: SEALING JUVENILE RECORDS IN THE DISTRICT OF 
COLUMBIA – AN ADVOCATE’S GUIDE
Kristin Henning, Liza Rubin, Lauren Dollar, and Shanna Bayer, Georgetown 
Juvenile Justice Clinic (2014) (66 pages)

This is a guide for practitioners in the District of Columbia, regarding the practical 
steps of sealing or expunging juvenile clients’ records after disposition. It defines 
the kinds of records—case records, social records, and police records—which are 
subject to three separate statutes in the District of Columbia. The guide explains 
the importance of sealing records and the ethical responsibility of juvenile 
defenders to assist clients in sealing records; notes the potential exposure of the 
records prior to sealing or expungement and related collateral consequences; and 
lists the procedures and eligibility for sealing under District of Columbia law under 
four categories of eligibility for sealing. Finally, the guide explains the importance 
of following up a motion to seal records to confirm it has been done. It contains 
several appendices with additional useful information for practitioners, including 
sample motions and orders.

STATE V. S.J.C.
2015 WL 3643480 (Wash. 2015) (53 pages)

In this case, the en banc Supreme Court of Washington discussed at length the 
purpose and importance of the sealing and confidentiality of juvenile records, in 
denying a challenge to the sealing statute brought by the state. The court found 
that Washington’s process for sealing of juvenile records complies with legislative 
intent, Supreme Court jurisprudence, the rehabilitative purpose of juvenile courts, 
and national policy trends. The state had challenged application of a statute 
which allowed sealing of juvenile records provided that statutory requirements 
were met, asserting that the statute violated a state constitutional mandate that 
justice be administered openly and without unnecessary delay. The state high court 
disagreed, pointing out that juveniles have a substantial need for confidentiality in 
order for juvenile court to truly be rehabilitative rather than punitive—housing, 
employment, and educational opportunities can all be foreclosed or endangered by a 
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publicly-available juvenile court record. Additionally, the scientifically-demonstrated 
differences between juvenile and adult brains make the stigma of an open juvenile 
record even more unjustifiable. 

STATE OF WASHINGTON V. S.J.C.-AMICUS BRIEF OF THE  
CENTER FOR CHILDREN AND YOUTH JUSTICE ET AL.,  
IN SUPPORT OF RESPONDENT
Amicus Brief of the Center for Children and Youth Justice and Juvenile Law Center, 
in Support of Respondent  (Supreme Court of Washington, August 11, 2014)  
(26 pages)

In this amicus brief from the Center for Children and Youth Justice, and the 
Juvenile Law Center, amici argue that Washington State’s statutory scheme for 
sealing juvenile records is consistent with its court’s recognition of the distinct 
characteristics of youth and the importance of sealing records, as well as with 
recent United States Supreme Court jurisprudence. Amici assert that adolescent 
development research and the rehabilitative purpose of the juvenile court support 
sealing of juvenile records, as do the potential harms of not doing so.

JUVENILE RECORDS: A NATIONAL REVIEW OF STATE LAWS ON 
CONFIDENTIALITY, SEALING AND EXPUNGEMENT 
Riya Saha Shah, Lauren Fine & Jamie Gullen, Juvenile Law Center and Community 
Legal Services of Philadelphia (2014) (50 pages)

This review provides a national overview of state laws and policies on confidentiality, 
sealing and expungement of juvenile records as of summer 2014, and explains how 
many of these laws and policies fail to adequately protect children. Confidentiality is 
the “front-end” restriction of access to and dissemination of juvenile records outside 
of juvenile court, while sealing and expungement are “back-end” mechanisms to 
limit the exposure of a juvenile record. This review highlights core principles related 
to different components of sealing or expunging a juvenile record, as well as providing 
policy recommendations for juvenile defenders and other justice stakeholders.  This 
review was released in conjunction with Failed Policies, Forfeited Futures: A Nationwide 
Scorecard on Juvenile Records, which focuses on state-by-state comparisons and gives 
their sealing and expungement laws and policies a numerical rating. 
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FAILED POLICIES, FORFEITED FUTURES: A NATIONWIDE 
SCORECARD ON JUVENILE RECORDS
Juvenile Law Center (2014) (20 pages)

This document evaluates states’ policies and practices related to the confidentiality 
and retention of juvenile records, which vary widely across the country both in 
statutory language and in practice. Juvenile court and law enforcement records can 
have devastating effects on a youth’s ability to secure housing, obtain jobs, join the 
military, pursue higher education, and receive public benefits. The Juvenile Law 
Center (JLC) evaluated each state and the District of Columbia on a 5-star scale 
based on how well practices and policies comport to the two goals of: (1) keeping 
juvenile records confidential during and after juvenile court procedures and (2) 
allowing for the sealing or expungement of records once a youth’s case is closed. In 
order to conduct its rating, JLC developed core principles for record protection. 
Across the board, states score poorly in both policy areas; no state received a 5-star 
rating and the average rating was 3-stars. This report makes key recommendations 
for how states, policymakers, youth, attorneys and other court personnel must 
take steps to maintain the confidentiality of records and provide mechanisms for 
expunging these records after cases have been closed in order to assist youth in 
becoming contributing members of their communities.

I DID MY TIME: THE TRANSFORMATION OF INDIANA’S 
EXPUNGEMENT LAW
Joseph C. Dugan, 90 Ind. L. J. 1321 (2015) (54 pages)

This article praises the recent expansion of expungement procedures under Indiana 
law, but argues that it still does not do enough to highlight the rehabilitation of an 
ex-offender.  Instead, the law focuses on their previous convictions and does not take 
into account the unique status of youth in developing procedures for expunging 
their adjudications of delinquency. Indiana’s prior statute allowed expungement 
if charges were dismissed or dropped for mistake or lack of probable cause, or 
sealing of arrest records fifteen years after a conviction, at the discretion of the State 
Police. This statutory scheme left broad gaps. To fill these, the legislature in 2013 
passed a new law, which requires courts to grant expungement petitions if no valid 
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conviction is handed down and the petitioner faces no charges for one year. It also 
authorizes expungement of convictions after a shorter period of years, dependent 
upon the offense, and drastically restricts usage of expunged records. The author 
praises this amendment, and its bipartisan legislative support, but points out that 
many problems remain with the scheme, especially with respect to juveniles. The 
author also proposes practical solutions for fixing some of these problems.
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POST-MILLER

DIATCHENKO V. DISTRICT ATTORNEY FOR THE SUFFOLK DISTRICT 
(DIATCHENKO II) 
27 N.E.3d 349 (Mass. 2015) (31 pages)

In this case, the Massachusetts Supreme Judicial Court found that the defendant 
was entitled to representation by counsel for the initial application for parole, that 
the superior court was authorized to allow payment of expert fees in connection 
with the initial parole hearing, and that inmates were entitled to limited judicial 
review of the parole board’s decision. The court emphasized the importance of 
providing “meaningful” opportunity for release through parole for juvenile 
homicide offenders convicted for first-degree murder. Decided the same day was 
Commonwealth v. Okoro, which considered a defendant who had been mandatorily 
sentenced to life with possibility of parole after 15 years, and which was decided 
on similar grounds.   

IOWA V. LYLE
854 N.W.2d 378 (Iowa 2014) (79 pages)

The Iowa Supreme Court held that all mandatory minimum sentences of 
imprisonment for juvenile offenders are unconstitutional, holding that they 
“are simply too punitive for what we know about juveniles.” Iowa law requires a 
person serving a sentence for a robbery conviction to serve at least 70% of their 
maximum sentence. The court looked to the Roper-Miller line of cases, determining 
that juveniles are constitutionally different from adults, along with its own line 
of cases from 2013 that determined that Miller applies retroactively. The court 
examined the expressed concern of the Iowa legislature regarding mandatory 
minimum sentences for juveniles and a “pair of compelling realities” that children 
are developmentally different from adults and that the best interests of the child 
generally support discretion in dealing with all juveniles. In reviewing case law 
recognizing a child’s age as relevant, the court found “the time when a seventeen-
year-old could seriously be considered to have adult-like culpability has passed.” 
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STATE V. RILEY
110 A.3d 1205 (Conn. 2015) (18 pages)

The Connecticut Supreme Court held that, when sentencing a juvenile offender to 
what is the functional equivalent of life without parole, as required by Miller, the 
court must consider the juvenile’s age and circumstances at the time of the offense 
as a mitigating factor. Here, the trial court had sentenced the 17-year-old defendant 
to 100 years without the possibility of parole, making no reference to his age. The 
state Supreme Court pointed out that Miller requires a sentencing authority to 
consider as mitigation the defendant’s age along with the accompanying “hallmarks 
of adolescence” that the U.S. Supreme Court found constitutionally significant in 
both Roper and Graham in addition to Miller. A sentencing court must now make 
mention of a child’s innate “immaturity, impetuosity, and failure to appreciate risks 
and consequences” before applying an effective sentence of life without parole.

STATE V. TAYLOR G.
110 A.3d 338 (Conn. 2015) (26 pages)

The Supreme Court of Connecticut upheld a lower court’s determination that the 
mandatory minimum sentences in this particular case (10 years-first degree sexual 
assault, and 5 years-risk of injury) “lacked the severity necessary to be considered 
constitutionally disproportionate,” and that the court still had broad discretion in 
sentencing. The court relied on Roper, Graham, and Miller for the position that if 
the age-related characteristics and circumstances of a crime are considered prior to 
sentencing, then a mandatory minimum sentence may be appropriate. 

BEAR CLOUD V. WYOMING
334 P.3d 132 (Wyo. 2014) (19 pages) 

The Wyoming Supreme Court reversed and remanded a de facto life without parole 
sentence imposed on a 16-year-old defendant, and instructed that resentencing 
occur on all counts. The court held that the Roper, Graham, and Miller cases 
“require sentencing courts to provide an individualized sentencing hearing to 
weigh the factors for determining a juvenile’s ‘diminished culpability and greater 
prospects for reform.’” The juvenile in this case was convicted of felony murder, 
conspiracy to commit aggravated burglary, and aggravated burglary, and given 
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sentences that would offer no opportunity for release for 45 years, or at age 61. The 
state high court ruled that this was a de facto life sentence under Miller, and thus its 
mandatory imposition was unconstitutional under the Eighth Amendment. 

PENNINGTON V. HOBBS 
451 S.W.3d 199 (Ark. 2014) (4 pages)

The Supreme Court of Arkansas held that Miller did not apply to the 16-year-
old defendant’s life sentence and that the other claims were not cognizable in a 
habeas proceeding. The court distinguished the defendant’s case from Miller, as the 
then-juvenile defendant entered a negotiated plea of guilty for first-degree murder, 
aggravated robbery and first-degree robbery, which were punishable as Class A 
felonies requiring between five to fifty years jail time under Arkansas law. Thus, the 
court found that he was not subject to a mandatory sentence of life without parole.

STATE V. BROWN
331 P.3d 781 (Kan. 2014) (28 pages)

The Supreme Court of Kansas held that sentencing a juvenile to a mandatory 
life sentence with no eligibility for parole for 20 years was constitutional under 
the Eighth Amendment. The defendant, who was 13 years old at the time the 
crimes occurred, challenged the imposition of the mandatory minimum sentence 
in the wake of Miller, among other challenges, claiming the sentence prevented the 
court from taking into account her youth. The court denied this argument saying  
“Miller’s rationale is inapplicable” as a 20-year-sentence prior to parole eligibility 
“does not irrevocably adjudge a juvenile offender unfit for society.” In line with 
Graham, the Kansas court believed this sentence provides an offender a meaningful 
opportunity to obtain release by permitting parole.
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BUN V. STATE
S14A1703 (2015) (16 pages)

The Supreme Court of Georgia affirmed a juvenile’s sentence of life without parole, 
reasoning that because the sentencing statute did not mandate the sentence, his 
punishment was not cruel and unusual under Roper, Graham, and Miller. A 
dissenting opinion argues that because juveniles are less mature than adults, life 
without parole sentences for juvenile offenders should be prohibited on state 
constitutional grounds. Further, the dissent argues, the statutory amendment that 
allows life without parole for non-capital murder offenses in Georgia is relatively 
recent, and that there is no indication in the legislative history that lawmakers 
considered the potential impact of life without parole statutes on juveniles.

OHIO V. MOORE, AMICUS BRIEF OF THE JUVENILE LAW  
CENTER ET AL.
Amicus Brief of Juvenile Law Center et al. in Support of Appellant, No. 2014-0120 
(Supreme Court of Ohio, July 14, 2014) (30 pages)

NJDC joined Juvenile Law Center and other organizations in this amicus brief 
filed in the Ohio Supreme Court in support of the proposition that Graham 
forbids de facto juvenile life without parole sentences for non-homicide offenses. 
The defendant was 15-years-old when he received a sentence of 92 years for non-
homicide offenses, with no possibility for parole until his 107th birthday. Amici 
argue that this sentence is “wholly at odds” with Graham, since it forecloses 
any meaningful opportunity for juveniles to obtain release. The absence of a 
formal “life without parole” label should have no bearing on a sentence like the 
defendant’s, since the sentence effectively achieves the same result as that deemed 
unconstitutional in Graham. The brief urges the court to follow other states, such as 
Iowa, that have held that Graham and Miller also apply to term-of-years sentences 
that are the functional equivalent of life without parole. 
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VICTIMS OF YOUTH: EQUITABLE SENTENCING REFORM  
FOR JUVENILE OFFENDERS IN THE WAKE OF MILLER V. ALABAMA 
AND JACKSON V. HOBBS
Jordan Calvert Greenlee, 33 Law & Ineq. 263 (2015) (17 pages)

This article evaluates legislation enacted in the wake of Miller and proposes a 
statutory scheme that encompasses the principles set forth in Roper, Graham, 
and Miller. 15 states have enacted legislation to reconstruct sentencing schemes 
for juveniles since Miller. While some states abolish juvenile life without parole 
entirely, and others eliminate mandatory minimums, some states’ new schemes 
still fail to provide for the meaningful opportunity for review and release that 
Miller mandates. The author argues that Miller demands nationwide uniformity 
by barring mandatory penalties for juveniles, since they “by their nature, preclude 
a sentencer from taking account of an offender’s age.” The author argues that to 
properly adhere to Miller, state legislatures should (1) abolish life without parole 
sentences for juveniles, (2) require courts to examine mitigating factors specific to 
each offender, (3) provide juvenile offenders a meaningful opportunity for release 
through review by parole entities, and (4) retroactively apply Miller. 

JUVENILE SENTENCING POST-MILLER: PREVENTATIVE AND 
CORRECTIVE MEASURES
Cara H. Drinan, 2015 Wis. L. Rev. 203 (2015) (11 pages)

In the wake of Miller, this article proposes two reform measures—one on the front-
end (preventative) and one on the back-end (corrective)—to address juveniles facing 
or serving sentences of life without parole. On the front end, the author proposes 
that, in states where juvenile life without parole is still a lawful sentence, judges 
should ensure that juveniles facing this punishment receive similar procedural 
safeguards as those afforded to death penalty defendants. On the back end, state 
governments should create juvenile-specific clemency boards which review cases of 
children serving lengthy sentences.
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AN EIGHTH AMENDMENT ANALYSIS OF STATUTES ALLOWING 
OR MANDATING TRANSFER OF JUVENILE OFFENDERS TO ADULT 
CRIMINAL COURT IN LIGHT OF THE SUPREME COURT’S RECENT 
JURISPRUDENCE RECOGNIZING DEVELOPMENTAL NEUROSCIENCE
Katherine I. Puzone, 3 Va. J. Crim. L. 52 (2015) (20 pages)

Given recent Supreme Court jurisprudence recognizing fundamental differences 
between juveniles and adults, the author argues that the Eighth Amendment 
invalidates state statutes that allow for direct file or require mandatory transfer to 
adult criminal courts. Transfer procedures have typically been analyzed under the 
Fourteenth Amendment due process “fundamental fairness” framework. Although 
the Supreme Court, in Kent, held that transfer hearings must comport with due 
process, some jurisdictions do not even require transfer hearings for certain offenses 
or for youth above a certain age. The Court’s evolving application of the Eighth 
Amendment to juvenile punishments, however, might provide a new vehicle to 
challenge direct file and mandatory transfer statutes, and to require individualized 
transfer hearings before a juvenile judge. Roper and Graham require courts to both 
undertake an individualized assessment of youth before a mandatory sentence and 
to consider youthfulness as a mitigating factor when determining a sentence. Yet 
direct file and mandatory transfer statutes allow prosecutors to try juveniles in 
adult criminal courts based on the alleged facts alone. Although some courts have 
already ruled that the Eighth Amendment does not apply to these statutes, the 
author believes that their analyses were incomplete. Direct file and mandatory 
transfer statutes are penal in nature, since they expose juveniles to significantly 
longer sentences, and thus fall within the purview of the Eighth Amendment.

PEOPLE V. PATTERSON
25 N.E.3d 526 (Ill. 2014), petition for cert. filed (U.S. Apr. 22, 2015) (No. 14-9438) 
(43 pages)

Among other findings, the Illinois Supreme Court held that the state’s automatic 
transfer statute, requiring juveniles charged with certain enumerated offenses to be 
tried in adult court, does not violate the Eighth Amendment. The constitutional 
challenge focused on the Roper, Graham, and Miller line of U.S. Supreme Court 
cases. The respondent argued that the transfer statute subjects children to harsher 
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penalties and mandatory sentencing in the adult criminal system without taking 
into consideration the research that shows children are different than adults. 
Nevertheless, the court determined that the transfer statute is not equivalent to 
punishment, so the Eighth Amendment was not applicable. The court noted, 
however, “we strongly urge the General Assembly to review the automatic transfer 
provision based on the current scientific and sociological evidence indicating a need 
for the exercise of judicial discretion in determining the appropriate setting for the 
proceedings in these juvenile cases.”  

A COFFIN WAS THE ONLY WAY OUT: WHETHER THE SUPREME 
COURT’S EXPLICIT BAN ON JUVENILE LIFE WITHOUT PAROLE  
FOR NON-HOMICIDE OFFENSES IN GRAHAM V. FLORIDA 
IMPLICITLY BANS DE FACTO LIFE SENTENCES FOR NON-HOMICIDE 
JUVENILE OFFENSES
Kristin E. Murrock, 25 Geo. Mason U. Civ. Rts. L.J. 243 (2015) (12 pages)

This comment on de facto juvenile life without parole sentences for non-homicide 
offenses argues that they are unconstitutional and should be abolished. The author 
compares these sentences to life without parole and discusses the importance of 
developing a bright line to assist courts in interpreting the Eighth Amendment to 
prevent them from promulgating unconstitutional decisions. The author argues 
that the Supreme Court should clarify its holding in Graham to resolve the circuit 
split and ensure lower courts’ decisions are in compliance with the essence of the 
case. The author also urges the court to adopt the Ninth Circuit’s interpretation 
that the Eighth Amendment prohibits juvenile de facto life sentences, given that 
this understanding is the most consistent with the historical treatment of juveniles 
and the Eighth Amendment requirement that punishments be “graduated and 
proportioned to [the] offense” as the Court stated in Weems v. United States. 
Current standards of decency, as demonstrated by current state legislation, also call 
for the same judicial outcome.
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TREATING ADULTS LIKE CHILDREN: RE-SENTENCING ADULT 
JUVENILE LIFERS AFTER MILLER V. ALABAMA
Brianna H. Boone, 99 Minn L. Rev. 1159 (2015) (26 pages)

This note addresses the paradox of some post-Miller resentencing hearings that 
require sentencing judges to take youthfulness into account for prisoners who are 
now adults.  While Miller was premised on the transitory nature of youth, these 
adults in prison who are seeking resentencing no longer possess such transient 
developmental traits. The author examines the Supreme Court’s juvenile justice 
jurisprudence and determines that Miller should be considered retroactive as it 
creates a substantive rule. Outside of Iowa, however, no state courts have articulated 
a clear set of expectations for resentencing hearings based on Miller. As a solution, 
the author proposes a functional approach that combines elements of sentencing 
and parole hearings in a “hybrid” hearing. These hearings would allow a court to 
not only consider a juvenile’s youthfulness at the time of the crime, but also the 
offender’s current personality to take likelihood for rehabilitation into account.

GRAHAM’S GATEKEEPER AND BEYOND: JUVENILE SENTENCING 
AND RELEASE REFORM IN THE WAKE OF GRAHAM AND MILLER
Megan Annitto, 80 Brook. L. Rev. 119 (2014)

As a result of Graham and Miller, many states must alter their sentencing schemes. 
This article specifically looks at the different options when using either judicial 
or administrative parole. Some states, such as Florida, have instituted sentencing 
schemes that allow offenders who receive lengthy sentences to apply to the court 
for a second look sentencing hearing. Other states have chosen to utilize existing 
parole board procedures to provide a meaningful opportunity for release. The 
article makes suggestions for sentencing reform based on these cases and the pros 
and cons of the different strategies for making parole decisions. 
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MANDATING DISCRETION: JUVENILE SENTENCING SCHEMES 
AFTER MILLER V. ALABAMA
Jennifer S. Breen & John R. Mills, 52 Am. Crim. L. Rev. 293 (2015) (22 pages)

Miller demands individualized consideration of a child’s age at sentencing or, at the 
very least, requires courts treat children differently from adults by considering the 
impact of youth more generally. The article asserts that it is not only mandatory life 
without parole statutes that must now be reformed, but other automatic transfer 
provisions that also do not take into account the unique circumstances of youth. 
The authors conclude with proposed solutions, including improving the quality of 
counsel for juvenile representation.

MILLER’S PROMISE: RE-EVALUATING EXTREME CRIMINAL 
SENTENCES FOR CHILDREN
Nick Straley, 89 Wash. L. Rev. 963 (2014) (33 pages)

In response to Miller, the Washington legislature rewrote its sentencing structure as 
applied to children who commit serious crimes. Juveniles convicted of first degree 
aggravated murder or sentenced to more than 20 years are entitled to either an 
individualized sentencing hearing or automatic parole eligibility after 20 years of 
“total confinement.” The author argues that given the legal principles announced 
in Graham and Miller, however, Washington courts should always make available 
individualized sentencing hearings any time they impose extreme sentences on 
youth, not just in these specific circumstances. 

JONES V. COMMONWEALTH
763 S.E.2d 823 (Va. 2014), petition for cert. filed (U.S. Apr. 15, 2015) (No. 14-
1248) (9 pages)

Here, the Virginia Supreme Court considered whether a 17-year-old petitioner’s 
LWOP sentence was prohibited by Miller. Instead of deciding whether Miller was 
retroactive in Virginia, the court found that the sentence had not been mandatory, 
and thus that Miller was inapplicable. Specifically, though the petitioner’s offense 
required a death or life without parole sentence upon conviction, the state high 
court pointed to another section of Virginia law—Va. Code Ann. § 19.2-303—
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which allows a court to suspend all or part of a sentence. The statute allows this 
action at any time after conviction and for any offense, without restriction, so the 
Virginia Supreme Court found the sentence non-mandatory. The court’s unique 
interpretation of state law means that no Virginia sentence is “mandatory”, so 
Miller is inapplicable.
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MILLER RETROACTIVITY

CRIMINAL LAW: NO LOOKING BACK: NARROWING THE SCOPE OF 
THE RETROACTIVITY DOCTRINE FOR JUVENILES SENTENCED TO 
LIFE WITHOUT RELEASE – ROMAN NOSE V. STATE
Alex Mazurek, 41 Wm. Mitchell L. Rev. 330 (2015) (12 pages)

This note reviews the history of the retroactivity doctrine and argues that the 
Minnesota Supreme Court incorrectly reaffirmed the analysis it used in deciding 
not to apply Miller retroactively. The author argues for Minnesota to amend its 
retroactivity doctrine since current practice creates disparate results.   

DEPARTING FROM TEAGUE: MILLER V. ALABAMA’S INVITATION 
TO THE STATES TO EXPERIMENT WITH NEW RETROACTIVITY 
STANDARDS
Eric Schab, 12 Ohio St. J. Crim. L. 213 (2015) (16 pages)

This article suggests that state supreme courts should experiment with alternatives 
to the Teague retroactivity doctrine to determine whether Miller is retroactive. The 
article points out that the Teague doctrine is difficult to apply to Miller, since it is 
unclear if Miller’s holding is substantive or procedural. However, considering Miller 
in conjunction with Roper, Graham, and J.D.B. provides an opportunity to see 
their defining principle—that juveniles are different than adults—as a watershed 
rule, thus meriting retroactivity. The article argues that this approach would lead 
to a fairer application of the Supreme Court’s incremental changes to procedural 
rules: because the “kids are different” principle influences the accuracy of all parts 
of trial, and because changes in juvenile sentencing practices are partly to offset the 
disadvantages youth face during trial, courts would be able to retroactively apply 
this “bedrock,” but incremental, change in the law.
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MONTGOMERY V. LOUISIANA, AMICUS BRIEF OF NORTHWESTERN 
UNIVERSITY SCHOOL OF LAW’S CHILDREN AND FAMILY JUSTICE 
CENTER AND CENTER ON WRONGFUL CONVICTIONS OF YOUTH 
ET AL.
Amicus Brief of Northwest University School of Law’s Children and Family Justice 
Center, et al. for the Petitioner, No. 14-280 (United States Supreme Court, July 19, 
2015) (96 pages)

In this brief, joined by NJDC and which is currently pending before the United 
States Supreme Court, amici argue that the Court’s recognition in Miller that 
“children are different” from adults represents a substantive transformation in 
law, practice, and constitutional jurisprudence on the sentencing of children, 
warranting retroactive application. Preliminarily, amici discuss the now discredited 
myth of the juvenile super-predator, which arose in the 1980’s and led to states 
amending juvenile penalty laws to treat youth who committed certain “adult 
crimes” as adults, without affording judicial discretion in many cases.  Amici 
assert that Miller’s holding exemplifies the transformation in the Court’s Eighth 
Amendment jurisprudence—applying categorical bans to noncapital penalties 
because children are less culpable and more capable of rehabilitation than adults. 
Further, amici argue that whether the Court interprets Miller as a substantial shift, 
or alternatively as a watershed rule of criminal procedure implicating fundamental 
fairness of the criminal proceeding, it should be applied retroactively and is not 
subject to the Teague v. Lane bar on retroactivity. Amici argue that fairness and 
equity dictate that the Court apply the rule established in Miller, to all who are 
similarly situated. While Miller’s recognition of the science that proves children are 
less culpable and more capable of rehabilitation did not come until 2011, it was no 
less true in 1963 when Mr. Montgomery committed his offense; it was only that 
society’s understanding had not yet evolved.  As such, amici request that the Court 
hold Miller v. Alabama applies retroactively.
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Jurisdictions Holding Miller Non-Retroactive

FEDERAL

MARTIN V. SYMMES
782 F.3d 939 (8th Cir. 2015) (14 pages)

In this case, the Eighth Circuit held that Miller did not apply retroactively. The 
court found that the rule was procedural, not substantive, because it did not 
eliminate life without parole sentences themselves, merely required a certain 
process be followed before reaching a sentencing decision. Similarly, the court held 
that Miller did not create a new watershed rule of criminal procedure; the Supreme 
Court has never held any procedural rule to be watershed and thus retroactive. The 
Eighth Circuit also canvassed the other courts, and noted that three other circuits 
have held Miller non-retroactive, along with five state high courts, but that ten 
state high courts have held it retroactive. The court also addressed, and denied, the 
petitioner’s Batson claim of racial discrimination in jury selection.

JOHNSON V. PONTON
780 F.3d 219 (4th Cir. 2015) (12 pages)

In this case, the Fourth Circuit held that Miller did not apply retroactively. The 
court found that the rule was procedural, not substantive, because all it requires is 
that the sentencing judge follows a certain process—namely, considering mitigating 
factors and the offender’s youth—before reaching a sentencing decision. This being 
the case, it could only be retroactive if it created a new bedrock rule necessary for a 
fair proceeding, and the Fourth Circuit held that it did not.

ALABAMA

EX PARTE WILLIAMS
_So. 3d_, 2015 WL 1388138 (Ala. 2015) (39 pages)

In this case, the Supreme Court of Alabama held that Miller does not apply retroactively 
in that state. Specifically, because the court viewed Miller as a rule of procedure rather 
than substance, it applied a fundamental fairness test and found that convictions 
obtained before Miller did not lack essential fairness. All Miller did, the Alabama court 
found, was widen the range of possible sentences for juvenile homicide offenders.
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Jurisdictions Holding Miller Retroactive

FLORIDA

FALCON V. STATE
No. SC13-895, 2015 WL 1239365 (Fla. 2015) (22 pages)

In this case, the Florida Supreme Court held that Miller applies retroactively in 
that state, allowing juvenile offenders sentenced to life without parole before Miller 
to challenge those convictions. A companion case, Horsley v. State, describes the 
remedy available to juvenile offenders whose sentences violate Miller, namely 
individualized consideration of their case under Florida statute.

HORSLEY V. STATE
160 So.3d 393 (Fla. 2015) (36 pages)

The Florida Supreme Court held that Miller’s invalidation of the state’s 1994 capital 
felony sentencing law did not revive an older 1974 law, which mandated either a life 
sentence without parole or a life sentence with possibility of parole after 25 years. 
Rather, it made way for a statute passed after Miller to pull the state into compliance 
with that ruling. The statute calls for individualized consideration of each case, allowing 
for, but not requiring, a life sentence. When imposing or correcting a sentence, Florida 
trial courts must consider factors including but not limited to the nature of the offense, 
an intent to kill (or lack thereof), the nature of the juvenile’s participation, and the 
juvenile’s age, maturity and psychological development.

GRIDINE V. STATE
No. SC12-1223, 2015 WL 1239504 (Fla. 2015) (7 pages)

The Florida Supreme Court held that the United States Supreme Court case Graham 
v. Florida (2010) was applicable to convictions for attempted murder by juveniles—
attempted murder being a non-homicide offense. Here, Gridine had been sentenced 
to 70 years with a 25-year mandatory minimum for attempted murder. The Florida 
Supreme Court held that this lengthy sentence deprived Gridine of a “meaningful 
opportunity for future release,” in violation of Graham. This case was decided the 
same day as Henry v. State, which engaged in deeper analysis on the issue.
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HENRY V. STATE
No. SC12-578, 2015 WL 1239696 (Fla. 2015) (12 pages)

The Florida Supreme Court held that the Graham v. Florida did not merely 
prevent life sentences without parole for non-homicide juvenile offenders, but also 
prohibited certain lengthy term of years sentences. Here, Henry was originally 
sentenced to life for sexual offenses and 60 years for other offenses; Graham was 
handed down and his sexual offense sentence was reduced to 30 years, so when 
the case reached the state Supreme Court his total sentence was 90 years. Relying 
heavily on Graham’s reasoning that juveniles are very different from adults—
much less able to resist pressure, much less responsible, and much more capable 
of positive personal growth—the Florida court held that this 90-year sentence 
was unconstitutional because it did not provide petitioner with any “meaningful 
opportunity for future release.”

NEW HAMPSHIRE

PETITION OF STATE
103 A.3d 227 (N.H. 2014) (11 pages)

The New Hampshire Supreme Court held that Miller applies retroactively in 
that state. The court found that the Miller rule was substantive, not procedural, 
because it bans a particular sentencing scheme for a certain class of offenders—i.e., 
juveniles. It does not merely change the manner or procedure of sentencing, but 
actually requires the court to consider a particular kind of evidence—mitigating 
factors, including the defendant’s age.

SOUTH CAROLINA

AIKEN V. BYARS
765 S.E.2d 572 (S.C. 2014) (19 pages)

The Supreme Court of South Carolina held that Miller applies retroactively in that 
state, and also considered how to treat non-mandatory juvenile life without parole 
sentences. The court found that the rule was substantive rather than procedural, as 
it bans a whole category of punishment for a class of defendants; it also addressed 
whether Miller was even applicable, since South Carolina law permitted but did not 
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mandate life sentences without parole for juvenile defendants. Notably, the court 
held that, even though judges were not required to hand down life without parole 
sentences, Miller went further, requiring a careful and thoughtful consideration 
of the juvenile’s situation before that sentence could be constitutionally imposed.

WYOMING

STATE V. MARES
335 P.3d 487 (Wyo. 2014) (31 pages)

The Wyoming Supreme Court held that Miller applies retroactively in that state. 
The defendant in this case had been sentenced to life imprisonment for a felony 
murder he had committed at age 16. At that time, life sentences were not subject 
to parole unless commuted by the governor. In light of Miller, the Wyoming 
legislature amended its sentencing laws so that juvenile offenders would be eligible 
for parole after 25 years of a life sentence; Wyoming already allowed parole for 
term-of-years sentences. The Wyoming court held that the amended law converted 
all existing life sentences of juvenile offenders to be eligible for parole after 25 years 
served. Specifically, the court reasoned that the statute spoke to the parole board’s 
current authority to grant parole, expanding the class of prisoners over whom it has 
that authority. This means the amended law need not apply retroactively to amend 
existing juvenile offender life sentences; the change is automatic and requires no 
court order.
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MISCELLANEOUS

Identification Issues

COMMONWEALTH V. GOMES
22 N.E.3d 897 (Mass. 2015) (21 pages)

The appendix to this case set out new model jury instructions on eyewitness 
identification in Massachusetts. Though the Supreme Judicial Court did not 
reverse the adult defendant’s conviction, it held that certain scientific principles 
had become “so generally accepted” that they merited inclusion in the model 
jury instructions on eyewitness identification. In doing so, the court also pointed 
to a growing number of states incorporating the same principles into their jury 
instructions (most notably New Jersey, but also Connecticut, Maine, and Utah). 

Appendix to Commonwealth v. Gomes, Provisional Jury Instructions
22 N.E.3d 897, 918 (Mass. 2015) (10 pages)

The Massachusetts Supreme Judicial Court identified five principles that 
should be explained to the jury: 
1. Human memory does not operate like a video recording, but is a complex 

process consisting of acquisition, retention, and retrieval;
2. Witness confidence in an identification does not guarantee its accuracy, 

especially if the witness did not have that same certainty when the 
identification was first made;

3. High levels of stress can reduce the accuracy of an identification;
4. Unrelated information from other sources, received before or after an initial 

identification, can influence the witness’s later recollection of the memory 
or of the identification; and

5. A prior viewing of a suspect at an identification procedure can reduce the 
reliability of a later identification procedure in which the same suspect is 
shown.

The court updated the old model jury instructions with these five principles, 
though it noted that not all of the updated instructions will need to be given in 
each case. The Appendix contains the court’s updated model jury instructions.
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IDENTIFYING THE CULPRIT: ASSESSING EYEWITNESS 
IDENTIFICATION
National Academy of Sciences (2015) (171 pages)

While the thrust of this manual is to help law enforcement improve the accuracy 
of eyewitness identifications, it is useful to a defender in that it takes a scientific 
look at the factors that impede accurate identification. The book reviews both 
basic research on vision and memory and applied research on the reliability of 
identifications. Science shows that memories of witnessed events fade over time 
and can be affected by several factors, including a witness’s stress level or emotional 
state, visual and physical conditions during an incident, exposure to suggestion or 
new information, and the type of identification procedure. Efforts to address the 
issue of misidentification have not been uniformly adopted by law enforcement 
agencies. Research-based best practices include adopting double-blind identification 
procedures, standardizing instructions for eyewitnesses, and carefully documenting 
eyewitness’s confidence statements. The book also recommends going beyond the 
current judicial test of eyewitness reliability—which was formed in 1977, before 
modern eyewitness research—to more fully inform juries of the nature of eyewitness 
evidence and integrate expert testimony on memory and identifications. 

Confrontation Clause

OHIO V. CLARK
135 S.Ct. 2173 (2015) (21 pages)

This U.S. Supreme Court decision clarifies the scope of testimonial statements 
under the Confrontation Clause, refining the totality of the circumstances “primary 
purpose” test it had announced in Michigan v. Bryant, 562 U.S. 344 (2010). Here, 
a three-year-old child made statements to preschool teachers implicating the 
defendant in physical child abuse and the teachers were obligated to report the 
statements under a mandatory reporting statute. The case raised three questions: 
(1) whether the child had the intent or “primary purpose” of making a testimonial 
statement; (2) whether a statement to someone other than law enforcement can ever 
be testimonial; and (3) whether mandatory reporting statutes effectively transform 
reporters into agents of law enforcement for Sixth Amendment purposes. The 
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majority held that the child’s statements were not testimonial and did not violate 
the Confrontation Clause, reasoning that (1) such young children almost never 
have the intent or “primary purpose” of aiding prosecution; (2) while statements 
to those other than law enforcement are not categorically excluded from the reach 
of the Confrontation Clause, the identity of the listener is highly relevant and if 
the listener is not law enforcement, the statement is unlikely to be testimonial; 
and (3) mandatory reporting laws do not automatically convert non-testimonial 
conversations to testimonial ones.

Contempt of Court

IN RE Q.B.
_A.3d_, 2015 WL 3649320 (D.C. 2015) (9 pages)

The D.C. Court of Appeals held that juvenile pretrial conditions of release are not 
necessarily court orders the violation of which can subject one to an additional 
contempt charge; rather they are conditions the compliance with which are 
required to avoid pretrial incarceration. The 17-year-old juvenile was charged with 
unlawful entry, and released subject to several conditions, including obeying a 7 
p.m. curfew. After allegedly violating his curfew, the government filed a petition 
charging him with contempt of court. The underlying charge was subsequently 
dismissed. The Court of Appeals found that the curfew requirement was not a 
free-standing obligation to the court; rather, it was merely a condition of the 
juvenile’s release. If the trial court had intended for contempt to be a sanction 
for the curfew violation, it surely knew how to draft such an order. Since it did 
not, the government’s sole remedy for the violation was to seek revocation of the 
conditional pretrial release—an option mooted by the dismissal of the underlying 
charge. The Court of Appeals noted that this ruling does not apply to adults in 
D.C., who, pursuant to statute, can be cited for contempt if they violate terms of 
conditional release.
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Media and Public Perceptions of Justice Reform

AN OVERVIEW OF PUBLIC OPINION AND DISCOURSE ON CRIMINAL 
JUSTICE ISSUES
The Opportunity Agenda (2014) (124 pages)

This report provides an analysis of how criminal justice issues are perceived by the 
general public, how issues are discussed in the mainstream media and debated in 
social media and makes recommendations for reform. Overall, public views on 
the criminal justice system have shifted from advocating for harsh enforcement 
and sentencing policies and appear more interested in allocating tax dollars toward 
rehabilitation. While the majority of Americans believe that those who are too 
young to discern right from wrong cannot be held fully responsible for their 
crimes, this report found that “there doesn’t appear to be a great sense of urgency 
or awareness” around juvenile justice issues. However, mainstream media outlets 
heavily cover issues surrounding youth in the criminal justice system—focusing 
primarily on “zero tolerance” school policies and conditions of confinement faced 
by adolescents. Many media reports analyzed in this overview also discussed the 
disproportionate treatment of racial minorities in the juvenile justice system. 
Overall, the online discourse of criminal justice issues on social media platforms 
such as Twitter and Facebook has risen greatly since 2013, suggesting that people 
are ready to engage in substantive conversations about reforming aspects of the 
criminal justice system.

Violent Offender Registration

IN RE M.A., AMICUS CURIAE BRIEF OF THE JUVENILE LAW CENTER, 
CHILDREN & FAMILY JUSTICE CENTER, ET AL. BRIEF ON BEHALF 
OF RESPONDENT-APPELLEE 
Amicus Brief of Juvenile Law Center et al. for the Appellee, No. 118049 (Illinois 
Supreme Court, Jan. 16, 2015) (31 pages)

This brief, filed by the Juvenile Law Center and joined by NJDC and others, 
argues that Illinois’ Violent Offender Against Youth Registration Act (VOYRA) 
is unconstitutional as applied to juveniles. The act requires anyone convicted or 
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adjudicated of certain violent offenses against a minor to register. Juvenile offenders 
subject to this statute must register for 10 years, and must immediately re-register 
as an adult offender upon turning 17. Amici argue that re-registration as an adult 
offender violates a juvenile’s right to procedural due process because it irrebuttably 
presumes that juveniles registered under VOYRA are dangerous and violent, and 
carries with it serious collateral consequences to reputation and livelihood, without 
providing the juvenile registrant an opportunity to challenge that presumption. 
Indeed, the amici point out, VOYRA’s automatic re-registration ignores the very 
basic understanding laid out in Roper through Miller that children are different 
from adults in the context of our criminal laws—i.e. it is a rare juvenile offender 
who is irredeemably dangerous and violent. Finally, amici challenge VOYRA’s 
registration requirement under equal protection, pointing to the legislature’s recent 
adoption of more lenient rules regarding juvenile sex offense registration (SORA). 
They argue that juvenile VOYRA registrants are similarly situated to juvenile 
SORA registrants, yet are now unjustifiably treated more harshly.

Risk Assessments

THE VALIDITY OF THE RISK-SOPHISTICATION-TREATMENT 
INVENTORY-ABBREVIATED (RSTI-A): INITIAL EVIDENCE IN 
SUPPORT OF A MEASURE DESIGNED FOR JUVENILE EVALUATIONS
Christopher T. A. Gillen, Emily A.M. MacDougall, Randall T. Salekin, & Adelle E. 
Forth, 21 Psychol. Pub. Pol’y & L. 205 (2015) (12 pages)

In this study, researchers administered a risk assessment tool, the RSTI-A, to 
adolescent offenders and found initial evidence supporting that the instrument can 
be used to assess risks relevant to disposition, transfer, and recidivism. The RSTI 
was designed to help make disposition and transfer decisions regarding juvenile 
defenders. It aims to measure a juvenile’s level of risk, developmental maturity, and 
amenability to treatment. In this study, the RSTI-A, a brief interview measure, was 
found to be a reasonably reliable measure of the constructs it evaluates as compared 
to other methods of evaluation. 
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Child Trafficking

RESOURCE GUIDE: COMMERCIAL SEXUAL EXPLOITATION OF 
CHILDREN, WASHINGTON COUNTY (OR)  JUVENILE DEPARTMENT
OJP Diagnostic Center (2015) (11 pages)

This resource guide identifies “data-driven solutions, resources, and related 
publications” to address issues of commercial sexual exploitation of children 
(CSEC). It is intended to provide general information and widely available 
technical assistance resources for policymakers interested in learning more about 
efforts to combat CSEC and human trafficking. 

COMMERCIAL SEXUAL EXPLOITATION OF CHILDREN/SEX 
TRAFFICKING
Developmental Services Group, prepared for OJJDP (2014)(16 pages)

Many jurisdictions charge child victims of sex trafficking for prostitution, increasing 
the risk of re-victimization and preventing victims from seeking help, for fear 
of prosecution. This document surveys the prevalence of the commercial sexual 
exploitation of children in the United States, identifying several shortcomings in 
the effort to end child sex trafficking. There are an estimated 244,000-360,000 
youth in the U.S. at risk of being trafficked and sexually exploited. Most victims of 
child sex trafficking first become involved between the ages of 12-14, come from 
vulnerable populations, and have experienced previous abuse. Although youth-
specific prevention and intervention resources are limited, there are efforts to end 
the practice of sex trafficking generally. The authors argue that more opportunities 
are needed for victims to be diverted into appropriate treatment programs, and 
more research needs to be done in all areas of child sex trafficking.
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Ethics

IN RE KLINE
113 A.3d 202 (D.C. 2015) (9 pages)

In this attorney discipline case, the D.C. Court of Appeals held that the D.C. Rules 
of Professional Conduct require prosecutors to disclose all potentially exculpatory 
information, even if it reaches beyond Brady requirements. During discovery, the 
prosecutor had failed to disclose a statement he had written indicating the victim 
did not know the perpetrator’s identity. The judge held that Rule 3.8(e) of the D.C. 
Rules of Professional Conduct required greater disclosure of potentially exculpatory 
evidence than Brady, extending to evidence that did not meet the “material-to-
outcome” requirement. However, the court did not impose disciplinary sanctions 
due to the ambiguity of the rule. The D.C. court indicated that there is a similar 
prosecutorial ethics rule in other states, and that each state supreme court may 
(and several already have) interpret this rule differently—this case may serve as 
persuasive authority if the matter comes up in other states.
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LEGISLATIVE DEVELOPMENTS

Hawaii

A BILL FOR AN ACT RELATING TO JUVENILE JUSTICE
H.B. 2490, 27th Leg., Reg. Sess. (Haw. 2014) (51 pages)

This bill amends Hawaii law, regarding post-disposition handling of juvenile cases. 
The new law establishes restrictions on the use of incarceration, requires reentry 
planning for all confined youth, and delineates the way probation officers should 
monitor youth in their charge, among other changes. While the statute does not 
provide for access to defense attorneys during the post-disposition phase, it does 
require regular communication with parents or guardians. Notably, with regard 
to the probation terms, youth are able to earn “discharge credit” for “substantially 
complying” with conditions of probation, making Hawaii one of the few states that 
recognizes that substantial compliance for youth who are not yet fully developed 
cognitively and psychosocially may not be able to achieve absolute compliance, but 
that that does not indicate a lack of rehabilitation. 

Indiana 

AN ACT TO AMEND THE INDIANA CODE CONCERNING CRIMINAL 
LAW AND PROCEDURE
H.B. 1304, 119th Gen. Assembly (Ind. 2015) (57 pages)

This Indiana bill amended state law to, among other things, limit the use of statements 
elicited by police at school, place restrictions on increasing the restrictiveness of 
post-disposition placement, limit the indiscriminate use of shackling on juveniles 
and require increased data collection about juveniles in adult court. Under the 
new law, statements made during custodial interrogations conducted at schools are 
inadmissible unless they comply with relevant evidence rules or are recorded. The 
law also repeals sections of Indiana law which allow the juvenile court to modify 
its order and transfer a child from shelter care to commitment following an alleged 
violation of the shelter care order. Finally, shackling of juveniles is prohibited unless 
the court determines on the record that the juvenile is dangerous or potentially 
dangerous, or the juvenile has previously caused a physical disruption.
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Louisiana

AN ACT TO AMEND AND REENACT CHILDREN’S CODE ARTICLE 
603(17)(B), RELATIVE TO MANDATORY REPORTERS; TO ESTABLISH 
AN EXCEPTION FOR CERTAIN MENTAL HEALTH/SOCIAL SERVICE 
PRACTITIONERS; AND TO PROVIDE FOR RELATED MATTERS
H.B. 385, 2015 Reg. Sess. (La. 2015) (2 pages)

This bill amended Louisiana’s mandatory reporting law, as it pertains to mental 
health/social service practitioners working for defense attorneys. Those practitioners 
are no longer mandatory reporters in the following limited circumstances: (1) 
when they are engaged by attorneys to assist in the provision of legal service; (2) 
when the information that would be the basis for reporting arose in furtherance 
of providing those legal services; and (3) provided that the practitioner documents 
and retains the information that would be the basis for reporting until one year 
after the child has reached the age of maturity. The legislative comments to the bill 
recognize the ethical dilemmas mandatory reporting laws may place on defense 
attorneys and that, without this legislative protection, defense attorneys must often 
choose between forgoing necessary mental health or social services for their client 
and potentially exposing confidential client information in a way that undermines 
their legal representation. This bill aims to resolve that conflict, and may serve as 
model legislation for defenders in other states who face the same dilemma.

Nebraska

AN ACT RELATING TO JUVENILES
L.B. 482, 104th Leg., 1st Sess. (Neb. 2015) (2 pages)

This bill amended sections of Nebraska’s Juvenile Code to restrict the usage of 
restraints in juvenile court proceedings and to encourage placement of juveniles 
in community-based programs. The law now states that “no restraints shall be 
placed on a juvenile during a juvenile court proceeding” unless the court is able to 
make a probable cause finding that use of restraints is necessary to prevent physical 
harm in the courtroom, or that the risk of flight from the courtroom is substantial. 
If the court orders the use of restraints, the court must provide the juvenile’s 
attorney an opportunity to be heard. Juvenile courts in Nebraska must also avoid 
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placing a juvenile outside the home as a dispositional order unless “all community-
based resources have been exhausted to assist the family” and the juvenile poses 
a significant risk to the community or him or herself. If a juvenile is under the 
jurisdiction of the court because he or she is found to be “uncontrolled” by reason 
of being habitually disobedient, the county attorney must make reasonable efforts 
to refer the juvenile to community-based resources and maintain the juvenile safely 
in the home.

Nevada

AN ACT RELATING TO CRIMINAL PROCEDURE
A.B. 267, 78th Leg. Sess. (Nev. 2015) (3 pages)

This bill amended Nevada law following the Supreme Court’s decision in Miller. 
Specifically, it requires the court to consider the mitigating factors and diminished 
capacities of youth before imposing any sentence on a juvenile charged and 
convicted as an adult. It also categorically prohibits the imposition of juvenile life 
without parole sentences, regardless of offense, and sets life with the possibility of 
parole as the maximum sentence juveniles may serve. Juveniles will become eligible 
for parole after 15 years of incarceration if their convicted offense did not result 
in death, or after 20 years of incarceration if the offense resulted in just one death.

AN ACT RELATING TO CHILDREN
A.B. 8, 78th Leg. Sess. (Nev. 2015) (5 pages)

This bill, among other changes, limits the indiscriminate use of restraints on 
children during proceedings. The new law prohibits the use of restraints, except as 
a means of last resort, in preventing the child from inflicting harm on the self or 
others, or there is a risk of “escape from the courtroom.” It also requires a hearing 
“whenever practical” for the court to determine whether the use of restraints is 
necessary and to consider certain factors in its decision-making process, such as 
a history of self-destructive tendencies, a credible threat from the youth to harm 
himself, herself, or others, and whether the youth is subject to a proceeding for 
transfer as an adult. Further, even if restraints are used, they must allow limited 
movement of the child’s hands to hold any document or writing necessary to 
participate in the proceeding. 
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New Hampshire

AN ACT MODERNIZING THE JUVENILE JUSTICE SYSTEM TO  
ENSURE REHABILITATION OF JUVENILES AND PRESERVATION  
OF JUVENILE RIGHTS
H.B. 1624, 163rd Sess. Gen. Ct. (N.H. 2014) (12 pages)

This broad bill made several important changes to New Hampshire’s juvenile court 
system, including raising the maximum age for delinquency court jurisdiction 
from 17 to 18, clarifying juveniles’ procedural rights throughout the delinquency 
process, and directing state agencies to collect data on the effectiveness of services 
and recidivism rates. The bill clarifies competency determinations in juvenile 
proceedings, providing that a juvenile must have a competent as well as factual 
understanding of his proceedings—including an ability to consult with counsel 
with a reasonable degree of rational understanding. The bill also changes waiver of 
counsel provisions for juveniles; juveniles in New Hampshire may now only waive 
counsel under certain conditions and if the juvenile has a competent, voluntary, 
and full understanding of the consequences of waiving their right to counsel. The 
bill directs the judicial council to adopt standards relative to the appointment of 
juvenile counsel, which will establish training, experience, and other qualifications 
for attorneys to represent juveniles in delinquency proceedings—to be developed 
with consideration of relevant national standards. Finally, the New Hampshire 
Department of Health and Human Services is to collect data and submit a report 
to the legislature concerning recidivism rates, gender data, and disposition status 
in juvenile court.

South Dakota

AN ACT TO IMPROVE PUBLIC SAFETY REGARDING  
JUVENILE JUSTICE 
S.B. 73, 2015 Sess. (S.D. 2015) (30 pages)

This law codifies reforms aimed at diverting juveniles from residential facilities and 
engaging them in community-based rehabilitation. It allows prosecutors to refer 
some children to diversion programs, and requires the Department of Corrections 
to develop an incentive program to increase the use of diversion opportunities. 
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After a child has been adjudicated delinquent, the juvenile court may seek a 
recommendation from a “community response team,” convened to identify 
valuable community-based interventions. Juvenile residential facilities must review 
progress for each child every month, determine whether less restrictive alternatives 
are appropriate, and develop a post-release plan. The law establishes a Juvenile 
Justice Oversight Counsel to monitor implementation of the Act.

Texas

AN ACT RELATING TO COURT JURISDICTION AND PROCEDURES 
RELATING TO TRUANCY
H.B. 2398, 84th Leg., Reg. Sess. (Tex. 2015) (79 pages)

This bill amends Texas law with regard to truancy offenses, in addition to other 
changes regarding a judicial fund and court costs. Notably, the new law allows a 
court to dismiss a truancy charge against a parent if the court finds a low likelihood 
of recidivism or a good reason for the student’s absences from school. The law also 
provides that anyone convicted of truancy or against whom a truancy charge was 
dismissed is entitled to expungement of that record, and the court must expunge 
said record even if the person does not petition. School districts are given more 
options to address truancy, including community-based programming, a behavior 
improvement plan, and school-based community service, and truancy charges in 
Texas are now brought in “truancy court” rather than juvenile or criminal court. 
Truancy in Texas is no longer a Class C misdemeanor, and is now punishable by 
fine only—it may still be charged as a misdemeanor to the parent, but to the child 
it may only be charged civilly in “truancy court.” The new law describes in great 
detail the procedures of “truancy court”, and includes provisions which strongly 
protect the child’s rights—including the right to a jury trial and waiver of rights 
only with the signature of the child’s attorney (if he or she is represented).
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Utah

JUVENILE OFFENDER AMENDMENTS
S.B. 167, 61st Leg., Gen. Sess. (Utah 2015) (19 pages)

The bill, signed into law on March 30, 2015, includes several major changes 
to Utah’s juvenile code: (1) The bill directs the Judicial Council to adopt rules 
addressing when a juvenile may be restrained in court—defined as “the use of 
handcuffs, chains, shackles, zip ties, irons, straightjackets, and any other device 
or method which may be used to immobilize a juvenile”—with both the welfare 
of the juvenile and the safety of the court in mind; (2) limits the kinds of cases in 
which children 16 and older can be directly charged in adult court; (3) amends 
the bindover (transfer) procedures to include a consideration of “the interests of 
the minor” and lowering the standard to a “preponderance of the evidence” that 
keeping a child in juvenile would be contrary to the best interests of the minor 
and the public; (4) ensures that a minor has a right to counsel at every stage of the 
proceeding and places stronger restrictions on the wavier of that right.

Washington

AN ACT RELATING TO ACCESS TO JUVENILE RECORDS
H.B. 1651, 63rd Leg., 2014 Reg. Sess. (Wash. 2014) (15 pages)

This bill, effective in 2014, states that the interest in rehabilitation of juveniles 
outweighs the public interest in availability of juvenile court records, and mandates 
the regular administrative sealing of juvenile records. The bill requires a juvenile 
court to hold regular sealing hearings for all juvenile court records after the 
respondent’s 18th birthday or termination of juvenile justice supervision, whichever 
is later. Unless one of the offenses for which the court entered a disposition is 
an enumerated ‘most serious offense,’ a sex offense, or a drug offense, or if 
there is an objection or compelling reason, the court must seal that individual’s 
juvenile court record. If the sealing is contested, the court must hold a hearing to 
address sealing with advanced notice to the respondent and his or her attorney. 
The bill also provides for motions to seal the juvenile court record, which the 
court must grant under certain circumstances. If a juvenile record consists of only 
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diversions, expungement of both court and law enforcement records is available 
—automatically if the record consists of only one diversion, and on petition if the 
record includes multiple diversions. 

West Virginia

JUVENILE SENTENCING REFORM
H.B. 4210, 82nd Leg., 1st Sess., (W. Va. 2014) (6 pages)

This bill, effective March 28, 2014, amends the West Virginia Code regarding 
juveniles’ eligibility for parole. It prohibits life without parole, requires that juveniles 
be eligible for parole after serving 15 years and requires certain factors to be taken 
into consideration when sentencing juveniles transferred to adult criminal courts. 
It further requires certain factors to be taken into consideration when determining 
eligibility for parole in adult criminal courts. 
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