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+ 
Welcome 

 How many are familiar with PREA? 

 What has been your experience? 

 Have you used PREA in your practice, and if so, how? 

 

 

 



+ PREA in practice 
 Raise the age 

 Isolation 

 Treatment of LGBTI youth 

 Naming and shaming 

 Advocacy campaigns 

 Reinvigorating oversight (amendments to PREA) 

 Training 

 Unintended consequences and recalibration 

 PREA as an important source of information about agency 
practice (comments to DOJ; grant applications; money received; 
BJA facility level data) 

 Structure of PREA compliance and enforcement   

 

 

 

 

 

 



+ 
PREA Auditor application, 

selection, and training process 

 Old version of the PREA Auditor application 

 Current version of the PREA Auditor application 

 NCCD/DOJ are very supportive of public defenders                        

and advocates attending the PREA Auditor training 

 PRC Auditor training is a good venue in which to learn the PREA 

standards and how they are implemented and audited 

 



+ 
PREA Auditor training – why 

defenders should attend  

 National Juvenile Defense Standard 10.8 

 Counsel is in a unique position to identify and address any 
harmful or unlawful conditions of confinement and to address 
system-wide abuses. 

 Counsel should be aware of applicable laws. 

 Counsel has a duty to investigate and act upon any claims by 
a client of unlawful conditions of confinement. 

 Counsel has an obligation to move the court to stop 
placement of clients in facilities that engage in practices that 
put clients’ safety and well-being at risk. 



+ 
Application of PREA in the field  

 Issue: I am being watched in the shower by staff. 

 Standard: §115.6; Sexual abuse definition includes voyeurism. 

 “[A]n invasion of privacy of an inmate, detainee, or 

resident by staff for reasons unrelated to official duties, 

such as peering at an inmate who is using a toilet in his or 

her cell to perform bodily functions; requiring an inmate to 

expose his or her buttocks, genitals, or breasts; or taking 

images of all or part of an inmate’s naked body or of an 

inmate performing bodily functions.”  

 Approach: Have the cameras reviewed to ensure staff are not 

watching a youth in shower more than is necessary to 

maintain security. 

 



+ 
Application of PREA in the field 

 Issue:  Opposite-gender staff are searching me. 

 Standard: §115.315 - Limits to cross-gender viewing and 
searches  

 “The facility shall not conduct cross-gender strip searches 
or cross-gender visual body cavity searches (meaning a 
search of the anal or genital opening) except in exigent 
circumstances or when performed by medical 
practitioners. “ 

 “The agency shall not conduct cross-gender pat-
down searches except in exigent circumstances.” 

 “The facility shall document and justify all cross-
gender strip searches, cross-gender visual body 
cavity searches, and cross-gender pat-down 
searches.” 

 Approach: Review video and/or documents to 
determine the context of what took place. 

 



+ 
Definition break 

 Exigent circumstances means any set of temporary and 

unforeseen circumstances that require immediate action in 

order to combat a threat to the security or institutional order 

of a facility.  

 



+ 
Application of PREA in the field 

 Issue: Horseplay and other touching by staff (that may not 

outwardly appear as sexually motivated) 

 Standard: §115.6 Sexual abuse includes any “intentional 

touching, either directly or through the clothing, of the 

genitalia, anus, groin, breast, inner thigh, or the buttocks of 

another person, excluding contact incidental to a physical 

altercation.” 

  Approach: Review video/documents to determine what 

happened, and most importantly, the response of the facility. 

 

 



+ 
SHOUT-OUT FOR THE FEDERAL 

REGISTER 

 
 “With regard to abuse by staff, the proposed rule included 

contact between the penis and the vulva or anus; contact 
between the mouth and the penis, vulva, or anus; penetration 
of the anal or genital opening; and ‘‘[a]ny other intentional 
touching, either directly or through the clothing, of the 
genitalia, anus, groin, breast, inner thigh, or the buttocks of 
any person with the intent to abuse, arouse, or gratify sexual 
desire.’’ The final rule replaces the intent clause with the 
following language: ‘‘that is unrelated to official duties or 
where the staff member, contractor, or volunteer has the 
intent to abuse, arouse or gratify sexual desire.’’ Thus, if the 
touching is unrelated to official duties, no finding as to intent 
is necessary. If the touching is related to official duties—such 
as a strip search— the touching qualifies as sexual abuse 
only if it is performed in a manner that evidences an intent to 
abuse, arouse, or gratify sexual desire.”  

 

 



+ Suggestions on how defenders can 

use PREA in their practice 

 Provide comments/concerns to the auditor when a facility 
their court uses is being audited. (Has there been proper 
notice given to residents/staff of the facility – posted 6 weeks 
in advance – see Audit Process Map) 

 Educate clients on their rights generally under PREA, 
including the ability to confidentially contact auditors in 
advance of an audit. 

 §115.401(n) Inmates, residents, and detainees shall be permitted to send 
confidential information or correspondence to the auditor in the same 
manner as if they were communicating with legal counsel.  

 Attorneys may request administrative remedies;  

 § 115.352(e)(1)”Third parties, including fellow residents, staff members, 
family members, attorneys, and outside advocates, shall be permitted to 
assist residents in filing requests for administrative remedies relating to 
allegations of sexual abuse, and shall also be permitted to file such 
requests on behalf of residents.”  

 

 

 

 

 



+ 
Suggestions on how defenders can 

use PREA in their practice 
 Parents may file grievances concerning issues of sexual 

abuse 

 § 115.352(e)(4) A parent or legal guardian of a juvenile shall be allowed to 
file a grievance regarding allegations of sexual abuse, including appeals, 
on behalf of such juvenile. Such a grievance shall not be conditioned upon 
the juvenile agreeing to have the request filed on his or her behalf.  

 Kids should have access to outside advocates. 

 § 115.353(a) “The facility shall provide residents with access to outside 
victim advocates for emotional support services related to sexual 
abuse…”  

 Kids should have access to legal counsel. 

 § 115.353(d)The facility shall also provide residents with reasonable and 
confidential access to their attorneys or other legal representation and 
reasonable access to parents or legal guardians.” 

 

 

 

 



+ 
Suggestions on how defenders can 

use PREA in their practice 

 Be familiar with PREA, the audit process, and statistics on .  
Know what Auditors should be doing when conducting an 
audit. See PREA Resource Center website; The Project on 
Prison Rape website; BJS website – statistics on sexual 
victimization. 

 Look for and read the Auditor Report (should be available on 
an agency’s website, or be made available upon request). 

 Pre-dispo and post-dispo incorporate information about 
PREA.  Bring in a witness/report from an adult facility or 
juvenile facility.  

 Contact PRC with concerns. 



+ Using PREA in Litigation 

 Mark E. Watkins v. Ohio DRC 2012-08877, Ohio Court of Claims 

 “Plaintiff alleges he was transferred to the Mansfield Correctional 
Institution where he was again subjected to physical and sexual 
assaults by predatory inmates after warning prison officials of the 
danger from these individuals. Plaintiff alleges Defendants did not 
comply with the Federal Prison Rape Elimination Act, Departmental 
Policy 79-ISA- 02 or 28FCR, part B-115, at Noble or Mansfield 
Correctional Institution, resulting in continuing assaults, threats and 
intimidation.” - Complaint 

 “Initially, the court notes that plaintiff alleges in his complaint that 
defendant violated "the Federal Prison Rape Elimination Act, 
Departmental Policy 79-ISA-02 or 28FCR, part 8-115." The federal 
Prison Rape Elimination Act, 42 USC Section 15608, addresses 
requirements that must be met for accredited penal facilities to 
receive federal grants. The court notes that plaintiff did not address 
this claim at trial, nor has plaintiff provided any authority to show 
that the federal act creates a cause of action over which this court 
has jurisdiction.” – Magistrates Decision, Adopted by Judge 

 

 



+ 
Using PREA in Litigation 

 8th Amendment  

 Establishing a standard of care 

 Timing of when agencies knew or should have known 

 

 


