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2 noncitizen youth in the juvenile justice system

Introduction 

Juvenile justice systems across the country report that they are serving increasing numbers of noncitizen 

youth.1 Although these youth have many of the same needs as their citizen counterparts in the system, 

they also have unique and complex needs that juvenile justice systems are often not equipped to address. 

Many jurisdictions lack bilingual personnel, information about the immigration system and access to 

immigration advocacy services. Federal and state funding streams for which undocumented youth are 

explicitly ineligible further hinder efforts to serve these youth. These gaps and challenges can have dev-

astating consequences for individual noncitizen youth, including prolonged and unnecessary detention, 

separation from family, deportation — sometimes to life-threatening situations — and inability to pursue 

immigration relief to which they are entitled under federal law. 

Policies and practices in the field vary dramatically — both between and within jurisdictions. In addition 

to a lack of resources, there is confusion and disagreement among professionals regarding the appropriate 

role of the juvenile justice system with respect to enforcing civil immigration laws. On one end of the 

spectrum are jurisdictions that treat youth equally regardless of their immigration status. These jurisdic-

tions generally do not interact with federal immigration officials. Many jurisdictions, however, have 

responded to the federal government’s efforts to engage localities and states in immigration enforcement. 

A number of these jurisdictions routinely report youth whom they suspect are undocumented to Immi-

gration and Customs Enforcement (ICE), the federal agency responsible for interior enforcement of 

federal immigration laws. Numerous jurisdictions fall somewhere in the middle of these two approaches. 

While they do not routinely identify and refer every undocumented minor as a matter of policy, these 

jurisdictions selectively report, for example, undocumented youth who are repeat offenders of serious 

crimes or who appear to have no ties to the United States. Finally, some jurisdictions have no policies at 

all, resulting in an ad-hoc approach that depends primarily on the probation officer assigned to the case. 

Most juvenile justice professionals are not fully informed of the practical consequences of the policies 

and practices they adopt. Few, if any, are familiar with the immigration system generally, the types of 

immigration relief potentially available to noncitizen youth, the potential immigration consequences of 

delinquency findings or adjudications, or the juvenile justice system’s legal obligations with respect to 

undocumented youth. However, many juvenile justice professionals make decisions based on commonly 

held misconceptions about their legal obligations and the consequences that flow from a decision to refer 

youth to federal immigration authorities. The politically charged nature of immigration creates a climate 

in which the relevant legal and policy questions are not openly discussed. Due to a lack of information 

and professional consensus, jurisdictions and individual employees are left to navigate these complex 

issues with little or no guidance. Compounding the overall lack of information, many jurisdictions do 

not have access to experts who understand the intersection between the immigration and juvenile justice 

systems.
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This practice guide is not intended as a comprehensive immigration treatise, nor does it substitute for 

the assistance of an immigration expert in individual cases. Instead, it is intended to alert the reader to 

detention and juvenile court practices and policies that may unfairly prejudice noncitizen youth, and to 

provide a basic introduction to key immigration concepts and processes as they apply to youth involved 

in the juvenile justice system. Its purpose is to assist in the development of informed policies and proce-

dures. Ideally, individual jurisdictions should partner with local immigration attorneys and other advo-

cates to help develop policies and protocols, and assist in resolving individual cases. 

The guide promotes policies and procedures that are consistent with detention and equity reform, and 

that: 

•  minimize unnecessary detention or separation of noncitizen youth from their families and communities;

•  ensure that detention practices do not unfairly prejudice noncitizen youth;

•  promote responses aimed at rehabilitation and reintegration;

•   minimize the unnecessary and often devastating immigration consequences for noncitizen youth of 

their involvement in the juvenile justice system; and

•   preserve the ability of noncitizen youth to pursue immigration relief to which they may be entitled 

under federal law.

The guide answers the following questions:

•  What do we know about noncitizen children in the United States?

•  For what purposes is immigration status relevant in the juvenile justice system?

•  Are juvenile justice personnel required to assist with enforcement of federal immigration law? 

•  What are the policy and practice implications for juvenile justice agencies serving noncitizen youth?
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I profile of Noncitizen Youth in the united States

The immigrant population in the United States has grown significantly in the last decade. According 

to data from the most recent census and the 2012 American Community Survey, the states with the 

highest number of foreign-born residents are California, New York, Texas and Florida.2 However, the 

growth of the immigrant population is not limited to states with traditionally large immigrant presence.3 

Between 2000 and 2009, the foreign-born population of Georgia, Washington, Virginia, Maryland, 

Pennsylvania, North Carolina, Nevada, Colorado and Tennessee increased by over 100,000 people. In 

Georgia, North Carolina, Nevada and Tennessee, the foreign-born population increased by more than 50 

percent.4 During this same period, the number of foreign-born individuals increased in 48 of 50 states, 

and decreased in just two, and the total foreign-born population of the United States increased by 23.5 

percent, or approximately 7.3 million people.5

The dramatic rise in foreign-born individuals residing in the United States is particularly evident among 

children. Approximately 23.2 percent children in the United States are either immigrants or the chil-

dren of immigrants.6 Many children of immigrants are citizens, having been born in the United States, 

although their parents may or may not have legal immigration status. Other immigrant children are 

without legal status, but have grown up almost entirely in the United States and consider this country 

their only home. Some of these youth do not know the language spoken in their native country. Other 

children and youth are more recent immigrants, who may be completely unfamiliar with the legal system 

and customs in the United States.

While the majority of immigrant youth in the United States come from Mexico and Central America, 

approximately 10 percent come from East Asia and the Pacific, including China, Korea and the Philip-

pines; 10.3 percent from Europe; 8.3 percent from Africa; 8.3 percent from the Middle East and South 

Asia; and 4.4 percent come from Southeast Asia.7 Some immigrant children may travel to the United 

States with parents, an adult relative or a family friend as infants or young children. Others arrive in the 

United States unaccompanied — without their parents or a legal guardian — making their way by foot, 

bus, train, cargo ship or plane. Some of these youth receive the assistance of smugglers or “coyotes.” 

Others are victims of illegal trafficking, and are forced to engage in drug trafficking, sex-work or to work 

in slave-like conditions in factories, as domestic servants, or in restaurants.8 The State Department’s most 

recent report estimates that between 14,500 and 17,500 people are trafficked into the United States 

every year.9 However, agencies disagree on this figure, and a report released by the Central Intelligence 

Agency’s Center for the Study of Intelligence estimates that the number is actually between 45,000 and 

50,000 people.10 Researchers have identified numerous barriers to obtaining accurate numbers, including 

underreporting of trafficking offenses, and insufficient statistical and qualitative collection methods.11 

The State Department estimates in a recent report that up to half of international trafficking victims 

worldwide are minors.12
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Several thousand unaccompanied children travel to the United States each year and come to the attention 

of immigration authorities.13 In October 2011 arrivals of unaccompanied minors significantly increased, 

overwhelming the federal system.14 The Office of Refugee Resettlement (ORR), the federal agency in 

charge of the care and custody of unaccompanied minors, reports that in fiscal year 2012, the program 

doubled its size over the previous eight years, which had averaged 6,775 referrals per year15 due to refer-

rals from the Department of Homeland of Security.16 The increase continued in fiscal year 2013, with 

the projection set at 23,500 unaccompanied minor referrals.17 These figures do not include the countless 

number of unaccompanied minors who entered the country undetected, or who were stopped at the 

border and returned to Mexico.18 These youth have often endured unspeakably traumatic experiences in 

their countries of origin. They come to the United States fleeing violence, persecution and extreme pov-

erty in their home countries. Many make the difficult trip to escape severe abuse or homelessness due to 

abandonment. Their trauma is compounded by separation from their families and communities. Some 

assume exorbitant debt to come to the United States in order to help their impoverished families. Often, 

these youth endure dangerous and exploitative work conditions in order to pay off these debts.

Particularly for unaccompanied immigrant youth, the journey to the United States is often extraor-

dinarily arduous and dangerous. Countless youth have been robbed, kidnapped, beaten or sexually 

assaulted along the way. Sometimes youth languish for many days without food or water as they cross the 

desert. Hundreds of young people have lost a limb or sustained other disabling injuries trying to jump 

on or off trains across Mexico.19 

Once in the United States children without legal immigration status continue to be vulnerable. Although 

most undocumented youth are not responsible for their presence in this country, they live with the 

burdensome threat of deportation that drives them and their families into the shadows, marginalized by 

ALthough moSt uNDocumeNteD Youth  are not responsible for their presence 
in this country, they live with the burdensome threat of deportation that 
drives them and their families into the shadows, marginalized by the need 
to remain invisible. 
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the need to remain invisible. Fear and isolation undermine their ability to meet basic needs. As a whole, 

undocumented youth are more likely to live in poverty,20 less likely to have health insurance and more 

likely to encounter barriers to accessing public benefits and social services than U.S. citizen youth.

There are no reliable data on the number of noncitizen youth involved in the juvenile justice system. 

Most jurisdictions do not formally collect or analyze these data. Even sites actively engaged in addressing 

racial disparities in the justice system do not routinely collect these data, nor do they assess the extent to 

which these numbers contribute to racial and ethnic disparities.21 In addition to the overall inadequa- 

cies in data collection systems and practices, there are several distinct reasons for the lack of data on the 

prevalence of noncitizen youth in the system: 

•   Due to budget constraints, local probation agencies are reluctant to implement new data collection 

requirements.

•  Local systems do not have the means of reliably determining immigration status.

•   The immigration status of young people is not directly relevant to culpability, accountability, rehabili-

tation or public safety — the primary concerns of the juvenile justice system.

•   Tracking immigration status invites the use of the information to imperil youth and their families for 

circumstances that are unrelated to alleged delinquency.

•   Because immigration is so politicized, juvenile justice personnel face challenges in creating formal 

systems to respond to noncitizen youth, opting for a case-by-case approach that evades public scrutiny.

Despite the lack of formal data, juvenile justice professionals informally report a steep increase in the 

numbers of noncitizen youth involved in the delinquency system. It is impossible to verify this percep-

tion. However, it is consistent with overall population trends in the United States. Beginning in 2008 

there have also been reports by the federal government of an increasing number of noncitizen youth being 

referred to immigration authorities by juvenile probation officers and other juvenile justice officials.22
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IIFor What purposes Is a Youth’s Immigration Status 
relevant in the Juvenile Justice System?

As local systems respond to increasing numbers of noncitizen children, they must navigate complex 

questions regarding the purposes for which immigration status is relevant, how and when, if ever, to 

determine immigration status, and the consequences for noncitizen youth of policies related to immigra-

tion status. 

A. Immigration Status Determines Access to rights, privileges and Benefits

Immigration status refers to a person’s classification under U.S. immigration laws. Immigration status 

determines the rights, privileges and benefits to which individual youth are entitled, and the conse-

quences they will face when charged with a violation of law. Under U.S. immigration law, all individuals 

are separated into two major categories: a U.S. citizen or national and “aliens” (noncitizens).

the government cannot deport youth who are citizens, nor refuse their admission to the united States. 

Citizenship is generally acquired by birth in the United States, birth to a U.S. citizen parent or through 

the process of naturalization.23 The vast majority of U.S. citizens acquire their citizenship because they 

are born on U.S. soil. Provisions in U.S. immigration law bestow citizenship by descent. These provisions 

may automatically transmit citizenship from one or two citizen parents to a child born abroad. Immigra- 

tion law also bestows citizenship on a child who is a lawful permanent resident when at least one of the 

child’s custodial parents becomes a citizen. U.S. citizenship, if validly acquired, may not be lost as a result 

of any criminal conduct or delinquency adjudication. 

A person who is not a u.S. citizen is always subject to the possibility of deportation. The rights and benefits 

to which noncitizens are entitled differ depending upon their legal status. For example, a lawful perma-

nent resident (LPR) is permitted by immigration law to live and work permanently in the United States. 

However, LPR status may be revoked if the holder leaves the United States for an extended period of 

time. Similarly, nonimmigrant visa holders, such as tourists or students, are permitted to live, study or 

work in the United States for a specified purpose and for a specified period of time. However, visa holders 

may lose their legal immigration status and become “undocumented” if they violate the terms of their 

visa (e.g., by dropping out of school or overstaying their visa). All noncitizens are subject to apprehension 

and deportation if they violate the immigration laws. Determining whether there is a violation of immi-

gration laws and whether there is a defense to such a violation is complex and requires special expertise.

Immigration status may determine eligibility for specified public benefits and social services. Although a 

youth’s immigration status has no bearing on culpability or accountability, it may affect his ability to 

access appropriate services. Generally speaking, undocumented youth are ineligible for federal benefits, 
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II

such as Medicaid and Title IV-E. Some state laws also make undocumented youth ineligible for specified 

public benefits and services. Thus, for the limited purpose of determining eligibility for these services, 

juvenile justice agencies may need to consult with immigration experts to determine a youth’s immigra-

tion status. Typically, this issue would arise at the time of disposition and placement when the case plan 

contemplates services that may be subject to these limitations. The important distinction is the probation 

staff ’s objective. At the dispositional stage of the process, probation personnel seek to verify the youth’s 

immigration status in order to access services as a means of supporting and facilitating the youth’s reha-

bilitation — not as a rationale for detention or to facilitate immigration enforcement. 

overvIeW oF ImmIgrAtIoN StAtuS: cItIzeNS

•   Born in the United States

•   Born to a U.S. citizen parent or parents

•   Naturalized (an individual immigrates to the United States, obtains lawful permanent resident status and 

becomes a citizen after a specified period of time)

•   A person who is a lawful permanent resident under the age of 18 when one of his/her parents who has 

legal/physical custody of him/her automatically becomes a citizen when the parent naturalizes

•   Certain persons with U.S. citizen family members (e.g., grandparents, great grandparents) may derive 

citizenship even if born abroad and have never lived in the United States

Lawful permanent resident or green card holder

•    Permitted to live and work permanently in the United States

•   Most secure immigration status, short of being a U.S. citizen

•    Entitled to many benefits that U.S. citizens hold

refugee or Asylee

•   Granted refuge and status in the United States based on persecution faced (or will face) in the home 

country or country of origin

•   Can become lawful permanent residents within a specified period of time

overvIeW oF ImmIgrAtIoN StAtuS: NoNcItIzeNS
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Nonimmigrant or Immigrant visa holder

•   Obtained a temporary visa to enter and remain in the United States legally for a specific period of time 

under specific conditions

•   Some visa holders can obtain lawful permanent residency, others are permitted to stay for a certain 

period of time

•   Includes tourists, students, temporary workers, diplomats, religious workers, those who are victims of 

crimes and assist with an investigation or prosecution of the crime, informants and trafficking victims

undocumented person

•   Does not have legal status under the immigration laws

•   Includes persons who have crossed the border without authorization, and those with expired visas

•   Always at risk of apprehension, detention and initiation of removal proceedings by immigration 

authorities

•   Some persons are granted permission to stay in the United States even though they have no legal status 

and are undocumented (e.g., Deferred Action for Childhood Arrivals (DACA), created by Presidential 

directive)

persons in the process of obtaining Legal Status

•   Have an application for a visa or green card pending

•   Immigration authorities are aware of their presence in the United States

•   Removal proceedings deferred pending outcome of an application 

•   Depending on type of application, may receive a work permit/employment authorization document (EAD) 

to work lawfully for a specified period of time while application is pending

Lack of legal immigration status, whether verified or suspected, is not an appropriate basis to detain youth. 

Although intake systems differ across jurisdictions, all local juvenile justice systems have some process by 

which they determine whether individual youth should be released or detained pending the initial hear-

ing. Ideally, intake staff administer a uniform risk-assessment instrument (RAI), and determine whether 

detention is necessary according to objective criteria related to public safety and the likelihood that the 

youth will appear at the detention hearing. 

The question that emerges is should immigration status be included as an RAI risk factor, as it may be 

deemed pertinent to the likelihood that a youth will appear at a detention hearing? While there is no 

definitive answer to this question, consider the following: we are not aware of any validation study that 
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would condone or endorse using immigration status as a risk factor; using immigration status as a risk 

factor on an RAI would be culturally biased and there is research literature counseling against the use of 

inherently biased risk factors; and we are not aware of any JDAI sites that currently include immigration 

status as a risk factor in their RAI. Protocols or policies that require intake staff to determine or consider 

a youth’s immigration status as part of the initial detention determination may subvert the purposes of 

risk assessment, and potentially subject youth to confinement unrelated to the purposes of detention. 

Furthermore, it is likely that adding immigration status as an RAI risk factor would ultimately result in 

the automatic detention of all undocumented youth and could lead to the extensive use of juvenile deten-

tion as a de facto immigration detention facility, which also would be contrary to the legitimate purposes 

of detention. For the reasons discussed in this section, attempts to ascertain immigration status at this 

stage are inappropriate and counterproductive.

Immigration status is unrelated to the purposes of detention. Absent independent facts correlated with risk, 

a youth’s immigration status is not predictive of the likelihood that he/she will reoffend or fail to appear 

at the initial detention hearing.24 For example, one cannot reliably assume that noncitizen youth lack 

ties to the community. Many undocumented youth have lived most of their lives in the United States. 

They and their families often have deep connections in their communities. Moreover, mere presence in 

the United States without legal status is not a crime; it is a civil violation under federal immigration laws 

and is not a basis for delinquency jurisdiction. In fact, detaining a juvenile solely because he is undocu-

mented is expressly prohibited by the Juvenile Justice and Delinquency Prevention Act.25 While most 

jurisdictions do not detain undocumented youth based solely on a civil immigration violation, many 

jurisdictions detain undocumented youth who are charged with a crime when they would not detain a 

U.S. citizen youth with comparable charges. There is no legitimate public safety rationale for detaining a 

youth when he would otherwise be released solely because he is undocumented. Noncitizen youth who 

are charged with committing a criminal offense should be subjected to the same risk-assessment process 

as their citizen counterparts. 

Determining immigration status is complex and should only be undertaken by an immigration expert. Probation 

and detention personnel may suspect youth are undocumented based on external factors such as physical 

appearance, country of origin, primary language, surname or the immigration status of parents — none 

of which is dispositive of immigration status. Reliance on these factors reflects common misconceptions 

that lead to erroneous conclusions, and poses a significant risk of racial profiling. 

A youth’s self-report of his status is equally unreliable. Many youth are uncertain about their immigration 

status, particularly those who live in “mixed status” families in which some members are documented and 

some are not. Some youth who believe they are undocumented are actually U.S. citizens. For example, 

federal immigration law provides for automatic citizenship of a lawful permanent resident under the age 

of 18 when at least one custodial parent becomes a citizen.26 Individuals may also acquire citizenship 

when U.S. citizenship can be traced through the lineage of their family, even if they were born abroad and 

lived there for most of their lives.27 Some youth are unaware that they have attained legal status. 
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Seemingly neutral policies may result in disproportionate or unnecessary detention of noncitizen youth. Even 

when intake personnel or juvenile courts do not explicitly rely on a youth’s immigration status as the basis 

for a detention decision, seemingly neutral grounds may produce the same result. For example, many 

jurisdictions assess flight risk, in part, by determining the youth’s ties to the community, including the 

existence of a verifiable local address and the availability and capacity of the youth’s parents or legal guard-

ians to assume responsibility for him pending the initial court appearance. These criteria may unfairly 

prejudice noncitizen youth who may decline to disclose the identity or whereabouts of their parents or 

guardians if they believe that doing so will subject family members to risk of apprehension by immigra-

tion authorities. 

three cASe StuDIeS

Carlos, 11 years old and in the fifth grade, lives in a jurisdiction that requires probation personnel to refer 

suspected undocumented children to ICE upon booking for a felony. On a Friday afternoon, Carlos was 

arrested after he brought a camping knife to school. He had no criminal or school discipline history, and he 

lived with his siblings and parents. Nonetheless, he was detained in order to facilitate his transfer to ICE 

custody because the intake officer learned during booking that Carlos was born in Guatemala. His family’s 

efforts to have Carlos released were unsuccessful until his father was able to produce a birth certificate on 

Monday morning. Carlos is a U.S. citizen.

Mario, age 16, was arrested when his mother falsely accused him of assaulting her. Mario was briefly detained, 

but the court found the charges baseless and dismissed the case at the adjudication hearing. In the interim, 

however, Mario’s probation officer initiated the process of referring him to ICE based solely on the arrest, 

Mario’s country of origin (El Salvador) and his inability to explain or prove his immigration status. Fortunately, 

Mario was represented by immigration counsel, who provided documentation showing that Mario had tempo-

rary legal status while his application for a U visa (based on having been the victim of a robbery and assault) 

was in process. But for the intervention of his attorney, Mario would have been placed in ICE custody, possibly 

in a distant location and certainly with no notice to his attorney or his family.

Juan is a 14-year-old primarily Spanish-speaking youth who was arrested for selling a small amount of mari-

juana. Upon arrest, the officer found a fixed blade knife. Juan had no identification and no record in the 

statewide fingerprint database. The only information available to the intake staff about his identity, home 

and family came directly from Juan. He reported that he was living with extended family nearby, working in 

the fields. According to Juan, his father was deceased and his mother was in Mexico with his three younger 

siblings. He reported being in the United States to earn money to send home and planning to return at the end 

of the season. Juan’s risk-assessment score was low and he would have been released with a court date if 

probation officials had been able to release him to his parents. Instead, he was detained when a person saying 

he was Juan’s uncle appeared, but had no proof of his relationship with Juan. The child welfare agency would 

not place him in foster care while the charges were pending because of his possession of a weapon. He was 

in custody for about three months (in a facility with an average length of stay of seven days) until he finally 

disclosed that his parents and siblings lived less than five miles from the detention facility. Juan said he did 

not disclose this information because he was worried they would be deported. He was released that same day.
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Some jurisdictions require the parent or guardian to present a driver’s license or social security number to 

verify his or her identity. As a practical matter, these requirements prevent undocumented parents, who 

may not possess these documents, from coming forward to assume custody of their children. Although 

these verification procedures might be based upon legitimate concerns and evenly applied to all youth, 

this method of screening parents adversely impacts noncitizen youth and unnecessarily separates them 

from their families.

Lack of culturally or linguistically competent services may lead to unnecessary or inappropriate detention 

of noncitizen youth. A significant number of noncitizen youth in the juvenile justice system are limited 

English proficient (LEP).28 Meaningful communication between the youth and the intake staff is essen-

tial to making sound detention decisions. Intake personnel obtain crucial information from the minor 

in the initial interview, including background about the alleged offense, the youth’s family, delinquency 

history and any emergent needs (e.g., intoxication, injury, disabilities). The reliability of the information 

depends, in large part, on the youth’s understanding of the process and the ability of intake staff to com-

municate effectively with the youth. The utility and reliability of the intake interview is compromised 

unless it is conducted in the language with which the youth is most conversant. Communicating in the 

youth’s native language builds trust, enhances the potential for a meaningful exchange of information 

and permits intake staff to obtain the information necessary to make appropriate decisions. 

Failure to communicate with the youth in a language that he understands poses the risk of unnecessary 

detention. For example, youth may be reluctant to disclose the identity or whereabouts of their parents 

or caretakers unless they understand that the agency’s goal is to release them, if possible, rather than sub-

jecting them or their parents to the risk of deportation. Intake staff may be more inclined to recommend 

detention if language barriers make it difficult for them to assess the risk posed by the individual youth. 

Language and cultural barriers also enhance the risk of miscommunication and erroneous assumptions. 

SIgNIFIcANce oF LANguAge cApAcItY

The significance of language capacity in reducing unnecessary detention was illustrated in Santa Cruz County, 

California. Local officials determined that a shortage of Spanish-speaking intake and case management staff 

hindered efforts to return Latino youth to their families. In response, the probation department adopted a goal 

to hire the same percentage of Latino and Spanish-speaking detention staff as the percentage of Latino and 

Spanish-speaking youth in the facility. Now, when Latino youth are brought to the facility, a Spanish-speaking 

officer calls the family. Combined with other measures to reduce racial disparities, this strategy resulted, over 

a 10-year period, in a 50 percent reduction of the number of Latino youth detained. 

II
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Another strategy to reduce pretrial detention is to utilize community-based alternatives, permitting 

youth who do not require secure detention to be supervised in the community or diverted from formal 

processing. Jurisdictions that have been most successful in reducing the use of detention have developed 

a continuum of community-based services with different degrees of supervision matched to the risks of 

youth awaiting adjudication.29 To be effective, alternatives to detention must be “culturally competent, 

relevant, and accessible to the youth they serve.”30 Noncitizen youth may be unnecessarily detained when 

there is a lack or shortage of community-based alternatives competent to serve them. 

Lack of competent detention advocacy may also lead to unnecessary detention. Detained youth are sepa-

rated from their families and communities, thwarted from assisting in the preparation of their cases, 

more likely to make negative peer connections, more likely to recidivate and at increased risk for negative 

health, mental health, educational and employment outcomes.31 Detaining noncitizen youth also makes 

it more likely that juvenile justice personnel will refer them to ICE, and trigger initiation of deporta-

tion proceedings. For these reasons, it is critical that juvenile courts appoint defense counsel prior to the 

initial detention hearing. Defense counsel should insist upon even application of the statutory criteria 

for detention, and oppose any rationale for detention that departs from, or expands upon, these criteria. 

Counsel should be particularly careful to expose differential treatment of noncitizen youth, and highlight 

the risk of racial or ethnic profiling. 

prActIce recommeNDAtIoNS

•  Juvenile justice systems should 

minimize unnecessary deten-

tion or separation of nonciti-

zen youth from their families 

and communities by adopting 

protocols designed to engage 

families and to assess the suit-

ability of parents or caregivers 

based solely upon their ability 

to provide appropriate care and 

supervision of the youth.

•  Detention and intake personnel 

should not attempt to ascertain 

the immigration status of youth 

as part of the charging, book-

ing or detention process, nor 

should they record or disclose 

this information.

•  Juvenile justice systems should 

not detain or punish noncitizen 

youth based solely upon their 

suspected or verified lack of 

immigration status.

•  If juvenile justice personnel 

need to know the immigra-

tion status of a youth for the 

limited purpose of establishing 

eligibility for specific services, 

they should consult with an 

immigration expert to assist in 

the determination. 

•  Juvenile justice agencies 

should collaborate with com-

munity partners to develop a 

continuum of services com-

petent to meet the needs of 

noncitizen youth.

•  Juvenile courts should appoint 

defense counsel prior to the 

detention hearing to ensure 

equitable application of deten-

tion criteria, and guard against 

any rationale for detention that 

departs from, or expands upon, 

these criteria.
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B. undocumented Youth may Be eligible for Immigration relief

Obtaining legal status permits young people to live and work openly in their communities, to remain 

with their families and in their schools and to gain access to resources and services that are essential to 

their well-being. In some cases, return to one’s country of origin presents grave dangers and gaining 

immigration status can save a young person’s life. Determining immigration status is the first step in 

identifying potential immigration relief to which youth may be entitled. Although detention and proba- 

tion personnel are not generally qualified to ascertain a youth’s immigration status, the youth’s defense 

counsel or an immigration expert with whom defense counsel is working should determine the youth’s 

status as early as possible. 

congress has created avenues for certain undocumented youth to obtain lawful immigration status in the 

united States. U.S. immigration law sometimes takes into account the unique status of youth. For exam-

ple, a youth may be eligible for Special Immigrant Juvenile Status (SIJS) if he is under the jurisdiction of 

a juvenile court; the court has made a finding that the child cannot be reunited with one or both parents 

due to abuse, neglect or abandonment; and it is not in the youth’s best interest to be returned to his home 

country. 

In 2008, Congress expanded the protections for noncitizen youth seeking immigration status in the 

United States through the passage of the William Wilberforce Trafficking Victims Protection Reautho-

rization Act of 2008 (TVPRA). The TVPRA made important procedural and substantive changes to 

broaden eligibility for immigration legal relief available to certain vulnerable youth and provided more 

child-sensitive procedures for those in immigration custody and at imminent risk of removal. On June 

15, 2012, the Obama administration announced the Deferred Action for Childhood Arrivals program, 

which provides temporary protection from deportation and work authorization for young individuals 

who meet criteria similar to the past DREAM Act proposals in Congress. 

Juvenile court judges, probation personnel and prosecutors can play an important role in helping youth attain 

lawful immigration status. Some forms of immigration relief depend upon the assistance of the juvenile 

court or law enforcement to make specific findings and to issue orders or sign certifications. SIJS, for 

example, requires that the juvenile court enter an order finding that it is in the youth’s best interest to 

remain in the United States and that the youth cannot be reunified with one or both parents due to 

abuse, neglect, abandonment or a similar basis under state law. These orders may be entered by any court 

with jurisdiction over a minor, including delinquency courts. Without this order, a youth cannot apply 

for SIJS. The U visa is available to victims of certain serious crimes, and requires a judge, prosecutor, 

investigator or similar official to certify that the youth or his/her parents possess information related to 

the criminal activity and are willing to assist in the investigation and prosecution of the criminal activity. 

Without this certification, the youth cannot apply for the U visa. The federal government has the final 

authority to determine whether the youth meets the requirements for SIJS or a U visa and whether he is 

entitled to the benefit. 

II
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the juvenile justice system’s immigration policies and practices can also impact a youth’s access to immigra-

tion relief. Youth can pursue immigration relief either affirmatively (before they are placed in deporta-

tion32 proceedings) or defensively (while they are in deportation proceedings). Youth applying for relief 

affirmatively have a distinct legal advantage. Most affirmative applications for adjustment of status or 

immigration relief are submitted to United States Citizenship and Immigration Services (USCIS). The 

process is administrative, and there is no opposing party or adversarial process. On the other hand, 

asserting eligibility for relief defensively occurs in the context of adversarial and onerous proceedings in 

which the noncitizen youth is accused of unlawful conduct and opposed by the federal government. The 

noncitizen does not have a right to government-appointed counsel and usually is not represented in these 

proceedings. Probation protocols that promote access to immigration attorneys make it more likely that 

eligible youth can obtain immigration relief. For example, in Multnomah County (Portland, Ore.),  the 

probation department connects undocumented youth with the local Catholic Charities for immigration 

legal assistance. By contrast, probation policies that result in the initiation of deportation proceedings 

decrease the likelihood that eligible youth will achieve legal status. Policies and practices that subject non-

citizen youth to more restrictive detention criteria than those applied to citizen youth may also effectively 

bar those youth from accessing immigration advocacy services available in the community.

commoN FormS oF ImmIgrAtIoN reLIeF For NoNcItIzeN Youth

Special Immigrant Juvenile Status 

(SIJS)

A youth can obtain lawful permanent residence if:

•    He is under the jurisdiction of a juvenile court33  

(e.g., dependency, delinquency, guardianship, custody), and

•   The court has made a finding that reunification with one 

or both parents is not viable due to abuse, neglect or 

abandonment or a similar basis under state law, and

•    Return of the child to his home country is not in his best 

interests.

The juvenile court must enter an order containing these findings.

violence Against Women Act 

(vAWA)

A youth is eligible for lawful permanent residence if:

•   He has been “battered or subject to extreme cruelty” 

(including purely emotional abuse) by a U.S. citizen or 
permanent resident spouse, parent or step-parent, or 

•   His parent was a victim of domestic violence by a U.S. citizen 

or lawful permanent resident. 

Continued on page 16
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t visas for victims of trafficking A youth can obtain a visa with a path to permanent residence if:

•    He or his parent (or siblings) is a victim of severe forms of 

trafficking in persons34 (“human trafficking”), and

•   He complies with reasonable requests for assistance in the 

investigation or prosecution of the offense (unless he is under 

the age of 18), and

•    He will suffer extreme hardship upon removal.35

u visas for victims of violent 

crimes

A youth can obtain a visa with a path to permanent residence if:

•   He or his parent (or siblings) suffers substantial physical or 

mental abuse resulting from a qualifying crime, and

•   He possesses information concerning the activity and is  

helpful or likely to be helpful to the investigation or prosecu-

tion of the criminal activity.36

A judge, prosecutor, investigator (police) or similar official must 

sign a certification regarding the requirements.37

Asylum A youth can obtain asylum with a path to permanent residence if:

•   He fears return to his home country because of an indi-

vidualized fear of persecution on account of race, religion, 

political opinion, nationality or membership in a particular 

social group. 

Minor applicants are subject to specialized procedures to 

determine whether they have a valid asylum claim.

cancellation of removal (cor) for 

Non-permanent residents

A youth can obtain permanent residence if:

•   He has lived in the United States for a continuous period of 

10 years or more, and

•   He can show that he has a parent, spouse or child who is a 

U.S. citizen or permanent resident who would suffer excep-

tional and extremely unusual hardship if the youth were 

deported. 

II
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u.S. citizenship and Family 

Immigration

Some youth may be citizens based on U.S. citizenship of parents 

and in some cases, grandparents. Some youth may have U.S. cit- 

izen or lawful permanent resident family members in the United 

States who can help them become a lawful permanent resident.

Deferred Action for childhood 

Arrivals (DAcA)

A youth can obtain temporary reprieve from deportation and 

work authorization for two years (not legal status) if he meets all 

the following criteria:

•   30 years old or younger on June 15, 2012

•  Entered the United States before 16 years of age

•   Physically present on June 15, 2012, and had continuous resi-

dence in the United States for the preceding five years (since 

June 15, 2007)

•   Currently in school, or has graduated, or has obtained a 

certificate of completion from high school, or has obtained a 

general education development (GED) certificate

•   Has not been convicted of a felony, a significant misde- 

meanor, or three or more misdemeanors (excluding juvenile 

adjudications and expunged offenses)

•  Does not pose a threat to public safety or national security

voluntary Departure (vD) While Voluntary Departure (VD) does not provide legal status, 

it allows a person to leave the United States voluntarily without 

placing a removal order on his record. Unlike deportation, there 

is no set time bar before the individual may return to the United 

States (if he is eligible for some type of visa). If he returns  

without permission, the government cannot prosecute him for 

the federal crime of illegal reentry to the United States. 
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II

Noncitizen youth who are involved in the juvenile justice system need access to experienced counsel to help 

them navigate the immigration and juvenile justice systems. The federal immigration laws can have harsh 

consequences for youth and their families. There are several forms of immigration relief permitting non-

citizen youth to avoid these severe consequences. However, because of the complexity of the law, young 

people need immigration counsel in order to assert their eligibility for immigration relief. It is particularly 

important that youth have access to immigration attorneys who are familiar with the juvenile justice 

system. Effective advocacy requires collaboration between immigration counsel and defense counsel. 

Appropriate and fair resolution of delinquency charges against noncitizen youth necessarily includes 

analysis of the potential adverse immigration consequences. Likewise, assessing the viability of potential 

forms of immigration relief or avenues for attaining legal immigration status requires detailed informa-

tion about the nature of delinquency charges and their resolution.

c. Delinquency may result in Immigration penalties

Unlike criminal convictions, many delinquency adjudications do not trigger immigration penalties.38 In 

fact, many undocumented youth with juvenile delinquency records are still eligible to obtain legal status 

in the United States. Similarly, the vast majority of youth who have legal status, particularly lawful per-

manent residents, are not deportable merely as a result of delinquency. 

There are circumstances, however, under which delinquency adjudications, or the conduct upon which 

they are based, may impact a noncitizen youth’s ability to attain or maintain immigration relief or status. 

The precise immigration implications of involvement in the juvenile justice system depend upon the 

youth’s immigration status, the conduct underlying the offense with which he or she is charged or adju-

dicated, and the type of immigration relief the youth is requesting. 

Specific delinquency adjudications, or the conduct upon which they are based, may prevent youth from main-

taining or achieving legal immigration status. Noncitizens who apply for legal immigration status must 

prove their entitlement as a matter of law. Immigration authorities may deny status to anyone who falls 

under specified bars to immigration unless the individual proves that he or she qualifies for a waiver.39 

For example, the government may find that a youth applicant is ineligible for lawful permanent residence 

because there is “reason to believe” that the applicant engaged in drug trafficking.40 In addition to the 

sale of drugs, drug use, prostitution and offenses related to falsely claiming U.S. citizenship may trigger 

bars to obtaining legal immigration status for noncitizen youth. Similarly, federal law identifies grounds 

for deportation of any noncitizen who has been lawfully admitted to the United States. For example, the 

government can deport a lawful permanent youth resident if the court finds that the individual violated 

a domestic violence protective order.41
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cASe StuDY

Melissa’s mother died when she was 5 years old, leaving her with her physically abusive, alcoholic father. 

During her childhood, Melissa’s father repeatedly kicked her out and threatened to kill her, forcing her to live 

for periods of time on the streets. To escape her father’s abuse and locate family members, Melissa traveled to 

the United States when she was 16 years old. Unable to find her family members or secure any means of sup-

porting herself, she joined several other undocumented teens who sold drugs on the street for an adult traf-

ficker in exchange for food, shelter and pocket change. Melissa was quickly apprehended when she attempted 

to sell drugs to an undercover officer. The police arrested her for drug sales and referred her to ICE. She was 

placed into deportation proceedings. Her attorney sought Special Immigration Juvenile Status (SIJS), on the 

grounds that Melissa had suffered significant parental abuse and had no available caretakers. Although she 

clearly met the eligibility requirements for SIJS, immigration authorities denied her application for a green 

card based on her adjudication for the sale of drugs.

the government may exercise its discretion to deny a benefit to a noncitizen applicant based upon specified 

conduct. Obtaining immigration relief from deportation is discretionary. Thus, even though a specified 

offense or conduct does not automatically bar immigration or trigger deportation, immigration authori-

ties may still consider it as a significant negative factor in an application for lawful status or other discre-

tionary immigration relief. Individuals who have engaged in gang activity or affiliation, sex offenses or 

violence are often prioritized for deportation. Virtually all immigration applications require disclosure of 

any criminal activity whatsoever, even if the youth has not been formally charged.

cASe StuDY

Eduardo, a 15-year-old boy from El Salvador, entered the United States unaccompanied. He was homeless, out 

of school and unemployed. Although he was not a gang member, he depended upon a loosely affiliated group 

of youth for food, shelter and companionship. He was arrested with some of these youth for spray painting 

graffiti on a bus. Although the charges against him were dropped, he was referred to ICE and placed into 

deportation proceedings. Because he was not eligible to obtain lawful permanent residence (a green card), 

he requested voluntary departure, a discretionary form of relief. Voluntary departure would not allow Eduardo 

to stay in the United States. However, unlike a formal order of deportation, voluntary departure would have 

permitted him to reenter the United States and apply for immigration relief if he became eligible in the future. 

The Immigration Judge denied his request based on the suspicion that Eduardo was affiliated with a gang, 

and entered a deportation order.
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Juvenile defense counsel must affirmatively and competently advise a youth regarding the potential immigra-

tion penalties associated with delinquent conduct and offenses, and strategically mitigate those penalties. 

This information is not only crucial to developing a case strategy that best protects the client’s ability to 

maintain or obtain legal immigration status, but according to the U.S. Supreme Court in the decision 

Padilla v. Kentucky also is required by the Sixth Amendment of the U.S. Constitution in order to provide 

effective assistance of counsel.42 Juvenile defense counsel, or immigration experts available to consult 

with them, must be generally aware of the types of immigration relief potentially available, the statu-

tory grounds for each form of relief and the bars associated with that form of relief in order to preserve 

the youth’s ability to apply for relief. This information will affect the positions taken by counsel in plea 

negotiations, the types of information counsel seeks to include or exclude from the record, the defenses 

asserted and the disposition sought. Ideally, defense counsel should collaborate with immigration counsel 

to devise a strategy that best protects the youth’s ability to pursue immigration relief and avoids negative 

immigration consequences.

prActIce recommeNDAtIoNS

•  Juvenile court judges and 

defense counsel should receive 

training concerning the poten-

tial immigration consequences 

of delinquency adjudications or 

the conduct upon which they 

are based.

•  In individual cases, juvenile 

defenders should collaborate 

with immigration experts to 

mitigate the potential immigra-

tion consequences of delin-

quency, screen for immigration 

relief for which the youth is 

potentially eligible and take the 

initial steps toward applying for 

such relief. 



21the annie e. casey foundation/www.aecf.org

IIIAre Juvenile Justice personnel required to Assist 
with the enforcement of Federal Immigration Laws?

Immigration and Customs Enforcement (ICE)43 increasingly relies on local law enforcement in its 

immigration enforcement operations. In recent years, the federal government has created several 

enforcement programs that rely exclusively on collaborations with local and state criminal justice 

systems. Until recently, federal efforts to apprehend so-called “criminal aliens” were focused almost 

exclusively in adult jails and prisons. Today, there is increased collaboration between ICE officials and 

juvenile justice personnel. Some juvenile justice personnel contact ICE and permit ICE officials to enter 

juvenile facilities and interview youth whom they suspect may be undocumented. Even departments and 

staff that would prefer to stay out of immigration enforcement often believe they are legally obligated 

to cooperate with federal immigration officials to facilitate apprehension of individuals suspected of 

violating civil immigration laws. 

This section of the practice guide clarifies the federal law regarding local immigration enforcement, 

describes the programs and mechanisms by which local law enforcement and juvenile justice systems 

participate in immigration enforcement, and discusses the practical and policy implications of local 

immigration enforcement. 

A. Federal Law Does Not require Juvenile Justice personnel to enforce Federal civil Immigration 
Laws 

Under our Constitution, the federal government and the states have different powers and responsibili-

ties. Although the balance of powers established by federalism is often in dispute, state and federal gov-

ernments have historically been responsible for distinct areas of law. Immigration is an area delegated 

exclusively to the federal government by the Constitution. In contrast, responsibility for juvenile justice 

has been reserved for the states. 

The states cannot pass laws that regulate “who should or should not be admitted into the country and on 

what terms those lawfully admitted can remain here.”44 Likewise, the federal government cannot require 

state or local officials to enact or enforce federal laws or regulations.45 Consistent with this structure, there 

is no duty under federal law for state or local law enforcement officials to ask about immigration status 

or report noncitizens to federal immigration agencies. State or local law enforcement officials, however, 

may voluntarily report noncitizens to immigration authorities, and states and local governments can pass 

legislation and adopt policies that require or facilitate local cooperation with federal authorities. Indeed, 

federal law prohibits state and local governments from passing laws or adopting policies that prevent 

public employees from sending to, or receiving from, ICE information about the immigration status of 
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III

any individual.46 Notwithstanding this provision, several jurisdictions have adopted policies that limit 

local assistance with immigration enforcement. These policies prohibit law enforcement officials from 

inquiring about an individual’s immigration status,47 prohibit the use of local funds or resources for 

the purposes of enforcing federal immigration law,48 and/or prohibit disclosure of specific categories of 

information.49

B. the Federal government has created programs that Facilitate the voluntary cooperation of 
Local Law enforcement in the enforcement of civil Immigration Laws

In 2008, ICE created the Agreements of Cooperation in Communities to Enhance Safety and Security 

Initiative (“ICE ACCESS”). ICE ACCESS merged 13 of ICE’s immigration enforcement programs into 

an umbrella regime, which further introduced immigration enforcement practices into state and local 

criminal justice systems. 

There are two primary immigration enforcement programs under ICE ACCESS with which juvenile 

justice personnel should be familiar. The newest and most controversial program under ICE ACCESS 

is Secure Communities (S-Comm). In jurisdictions complying with S-Comm, fingerprints taken after 

arrest by local or state law enforcement agencies are not only checked against state and federal (FBI) 

criminal databases, but also forwarded by the FBI to the Department of Homeland Security to be 

checked against civil immigration databases. Federal immigration authorities are notified of every arrest 

— whether the arrestee is a citizen or noncitizen, regardless of the booking offense, and even if criminal 

charges are never brought or if the individual is acquitted. Nothing in the language of S-Comm expressly 

exempts juveniles. However, sample data received from the Department of Homeland Security indicate 

that very few juveniles have been apprehended through S-Comm. 

An older program upon which ICE continues to rely and which appears to operate in the juvenile jus-

tice system is the Criminal Alien Program (CAP). Through CAP, ICE agents either receive information 

or ask probation and detention officers to share information regarding foreign-born arrestees and gain 

access to youth either by phone or by entry into the detention facility. ICE officials may interview youth 

whom they suspect are removable, or may simply issue an immigration hold, a request to the agency 

holding an individual to notify immigration authorities of his or her release in order to facilitate transfer 

to ICE for deportation, based on information that the arrestee was born outside of the United States. 

While youth are typically referred to ICE through juvenile probation and detention personnel, in some 

jurisdictions police departments, prosecutors and courts may also alert ICE at any time in the course of 

juvenile proceedings.

There is no mechanism to opt out of S-Comm, meaning that local law enforcement cannot ask the 

Department of Homeland Security (DHS) to refrain from reviewing the fingerprints of juveniles once 

they are sent to the FBI for federal criminal background checks. The effects of the Criminal Alien Pro-

gram, however, can be limited by local law enforcement, by declining to share information about indi-

viduals in custody and not allowing federal immigration officials to enter juvenile detention facilities. 



23the annie e. casey foundation/www.aecf.org

A number of law enforcement agencies across the country limit the federal government’s access to such 

information and facilities both for adults and juveniles.

Immigration enforcement in the juvenile justice system is generally implemented through the use of “immigra-

tion detainers,” also known as “Ice holds.” Regardless of the particular immigration enforcement program 

that operates in a given locality to identify noncitizens suspected of violating civil immigration laws, ICE 

generally relies upon the use of holds to apprehend suspected noncitizen youth. An ICE hold is a request 

that an agency, such as a juvenile detention facility, notify DHS prior to release of an individual so that 

immigration authorities can arrange to assume custody for the purpose of arresting and removing the 

youth.50 Once immigration authorities learn that a juvenile in custody is foreign born or has been iden-

tified as a noncitizen through the S-Comm program, ICE may issue a hold to ensure that the youth is 

transferred into federal custody upon his or her release from a juvenile detention center. Thus, instead of 

releasing youth when the juvenile court orders the release or when the disposition is complete, detention 

personnel retain custody to make youth available for transfer to ICE. In order to ensure the transfer of 

custody to ICE, juvenile justice personnel often delay release of youth who are subject to ICE holds, sub-

jecting them to longer periods of detention than similarly situated citizen youth.51 The transfer to ICE 

may occur regardless of the seriousness of the crime alleged, whether the youth arrested in fact committed 

an offense and whether the youth is actually removable from the United States. 

oN JANuArY 1, 2014, the truSt Act (AB 4), a california state law went into 
effect. the law limits the ability of local law enforcement to hold certain 
individuals subject to immigration holds for federal immigration authorities.52 
In the case of juveniles, local law enforcement may respond to an immigration 
hold for juveniles who are in the juvenile justice system only in two 
specific circumstances: 1) if the juvenile was adjudicated for an offense 
that was committed when the juvenile was 16 years of age or older and is listed in 
california Welfare & Institutions code § 707(b); or 2) if the juvenile is currently 
registered on the sex or arson registry. outside of these two situations, the 
truSt Act specifically prohibits local law enforcement from detaining a juvenile 
in the juvenile justice system on an immigration hold past the time he or she 
is otherwise eligible for release from custody. even in these types of cases, 
local law enforcement is never required to detain the juvenile pursuant to the 
immigration hold and remains free to release and not report any noncitizen 
youth. If a juvenile is being charged or tried as an adult or is convicted of an 
offense as an adult, there are a number of circumstances that allow local law 
enforcement to hold the juvenile for immigration authorities. 
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compliance with Ice holds is not mandatory. According to ICE, three federal courts, and various state and 

local counsel, ICE holds are merely requests, enforceable at the discretion of local officials.53 Constitu-

tional separation of powers prohibits the federal government from coercing any state or local agency into 

utilizing its own resources for the purpose of enforcing a federal regulatory scheme, such as immigration. 

Some youth subject to Ice holds are not removable and some are eligible for relief from deportation. An ICE 

hold is not the equivalent of a criminal arrest warrant. Unlike criminal arrest warrants, ICE holds are 

issued by the prosecuting agency itself — not by a neutral, third-party adjudicator — and, unlike arrest 

warrants, in many cases they are issued without probable cause. ICE holds have been issued based solely 

on the civil immigration agency’s interest in investigating a person’s immigration status, even if no formal 

proceeding has been initiated. In fact, these individuals may have lawful status or even U.S. citizenship. 

The issuance of an ICE hold does not guarantee that the youth is subject to immigration laws or remov-

able from the United States. The U.S. government does not indemnify localities who may be found liable 

for damages as a result of an erroneously issued ICE hold.54

Federal regulations provide that a law enforcement agency may hold a noncitizen on an Ice hold no more than 

48 hours past the time when he or she otherwise would have been released, excluding weekends and holidays.55 

The 48-hour period may be triggered in a number of situations: the case is still pending but the court 

orders release, the case is dismissed and the youth is to be released, or the youth has completed the dispo-

sition. State and local law enforcement officers may not, on their own, hold an alleged noncitizen beyond 

the time the individual would otherwise be released. Only ICE or designated law enforcement officers 

under a Memoranda of Understanding with ICE are authorized to place an ICE hold on an individual.56

Juvenile detention facilities have no authority to detain youth past the 48-hour period, while waiting for Ice 

to pick up the youth. In fact, a recent court decision suggests that any detention beyond the time of 

release under state law may be unconstitutional, notwithstanding the federal regulations on the 48-hour 

period.57  The federal District Court of Oregon, in Miranda-Olivares v. Clackamas County, found the 

County liable for violating plaintiff Miranda-Olivares’s constitutional rights by detaining her on an ICE 

hold, because there was no probable cause. Therefore, continuing to detain a noncitizen minor past their 

release date and solely on the basis of an ICE hold raises serious Fourth Amendment and due process 

concerns risking local liability. It further violates the federal Juvenile Justice and Delinquency Prevention 

Act, which prohibits the secure detention of nonoffenders. There are many cases that have been decided 

or are pending against local agencies for unlawfully detaining individuals on ICE holds.58

c. State and Local Laws may require, permit or Limit Local enforcement of Federal civil 
Immigration Laws

Federal law neither requires nor prohibits cooperation of juvenile justice personnel with federal immigra-

tion authorities. However, in order to evaluate their legal obligations with respect to noncitizen youth, 

III
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juvenile justice personnel must also be familiar with state and local laws and policies governing their 

jurisdictions.

Local and state officials’ ability to assist with enforcement of civil immigration laws may be subject to limita-

tions by state or local laws and policies. In many states, enforcement of immigration laws against juveniles 

may violate provisions of state law relating to treatment of juveniles in the juvenile justice system.59 Most 

states have laws strictly limiting the release of information pertaining to youth subject to juvenile court 

jurisdiction. Confidentiality of juvenile court records is one of the cornerstones of the juvenile justice 

system because it supports the central goal of rehabilitation. Probation officials who release confidential 

case records to federal immigration authorities may face civil or criminal liability for violation of state 

confidentiality laws.

Several states and local governments have also adopted “sanctuary” laws or policies, which prohibit 

local enforcement of civil immigration laws. These provisions typically prohibit juvenile justice and law 

enforcement personnel from utilizing public money to identify or apprehend individuals based solely on 

their suspected immigration status. 

Although federal law does not require juvenile justice personnel to report noncitizen juveniles, some states 

and local jurisdictions have voluntarily adopted laws requiring state and local officials to enforce immigration 

law by reporting noncitizens in specified circumstances. In recent years, several states and localities have 

passed broad anti-immigrant laws. The specific provisions of the laws vary, but they have the common 

objective of identifying and facilitating the deportation of any individual in the jurisdiction who lacks 

legal immigration status. A primary strategy for achieving this objective is requiring local officials to 

actively engage in the enforcement of federal civil immigration laws. For example, Arizona’s law (SB 

1070) requires police officers to investigate the immigration status of all individuals they stop if the offi-

cers suspect that the individuals are in the country unlawfully.60 Several other state laws contain similar 

provisions. While none of the laws expressly applies to juvenile justice agencies, neither are noncitizen 

youth explicitly exempted from their broad reach. Virtually all of these laws are the subject of ongoing 

litigation, and many have been challenged by the Department of Justice. 

LocAL poLIcY the Los Angeles police Department adopted a policy that prohibited 
its officers from initiating any police action for the sole purpose of investigating 
an individual’s immigration status. the policy was upheld by the california court 
of Appeal. the court found that the policy was not preempted by, nor did it vio-
late, federal immigration law. Sturgeon v. Bratton, 174 cal. App. 4th 1407 (2009).
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D. reporting Youth to Immigration Authorities undermines the Fundamental goals of the Juvenile 
Justice System

Immigration enforcement initiated by local juvenile justice officials punishes youth for a status over which 

they have no control. A youth’s undocumented immigration status is rarely a result of his decisions. More 

frequently it is based on decisions made by parents or other adults, or upon exigent circumstances outside 

the youth’s control. Reporting youth to ICE punishes them for situations they did not cause and often 

results in sanctions grossly disproportionate to the alleged conduct that brought them into contact with 

the justice system.

These inequities are exacerbated in jurisdictions that report youth to ICE at the booking stage — a prac-

tice that can result in erroneous referrals and prolonged detention both in juvenile and in immigration 

custody. According to a June 2009 study by the Department of Justice’s Office of Juvenile Justice and 

Delinquency Prevention, only 56 percent of juvenile delinquency cases handled by probation depart-

ments nationwide during 2005 resulted in the filing of a petition against the youth. Of these, only 66 

percent were sustained. Nearly 33 percent of juvenile cases (539,700 out of 1,697,900) were dismissed, 

and another 20 percent (344,300) resulted in minor sanctions following diversion or dismissal.61 Refer-

ring youth to ICE prior to adjudication severely punishes youth who otherwise would have been released 

and triggers a series of potentially harmful consequences. Similarly, ICE’s placement of “immigration 

holds” on youth typically results in prolonged detention in the juvenile justice system, as well as place-

ment in a secure immigration detention facility, sometimes located hundreds or thousands of miles from 

their homes, families and communities. 

Immigration enforcement may substantially undermine juvenile justice procedures. When youth are reported 

to immigration authorities, their juvenile cases are typically suspended indefinitely pending the comple-

tion of the immigration removal process. For example, when a youth is referred to and taken into custody 

by ICE while his juvenile proceedings are pending, the delinquency proceedings continue in the youth’s 

absence, often resulting in the juvenile court issuing warrants for his failure to appear, despite his inability 

to do so. Similarly, violations of probation, resulting in issuance of warrants, may also result when a youth 

III

StAte LAW oregon state law prohibits law enforcement agencies from utilizing any 
public resources “for the purpose of detecting or apprehending persons whose 
only violation of law is that they are persons of foreign citizenship present in the 
united States in violation of federal immigration laws.” orS section 181.850.
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is placed on probation, but fails to report because he is in federal custody. Once a youth is transferred to 

federal immigration authorities, the distance and the logistical complexities significantly limit the youth’s 

ability to contact the court and probation department in the original jurisdiction. Finally, as a result of 

the referral, youth are removed from a system designed to address their behaviors and placed in a system 

focused solely on removing them from the country. 

Immigration enforcement violates the core principle of confidentiality in the juvenile justice system. Confi-

dentiality promotes rehabilitation because it avoids attaching the stigma of criminality to youth, whose 

age and immaturity renders them less culpable and more amenable to change. When delinquent youth 

are reported to ICE, information that is purportedly obtained by juvenile justice officials to help gauge 

the youth’s needs and circumstances is instead used against them in the deportation process. Youth who 

are referred to immigration authorities suffer long-term stigma from the delinquency charge. They face 

the prospect of severe punishment in the immigration system through secure detention, denial of immi-

gration relief and separation from their families.

Immigration enforcement against juvenile offenders runs directly counter to the presumption that family 

reunification is the main vehicle through which youth obtain the care and guidance to rehabilitate themselves. 

Immigration enforcement does not solidify the ties between a youth and his family, and often divides 

them. Referral ensures that some youth who have lived in the United States for all or most of their lives 

with their families will be separated from their families — often at great distances — regardless of their 

particular circumstances. If youth and their families know that the information pertaining to family 

members will be shared with immigration authorities, families are likely to abstain from participation in 

the juvenile justice process. Family involvement is crucial to the success and well-being of youth, and the 

viability of most case plans. 

cASe StuDY

A 15-year-old girl admitted to a social services provider that she hit her sister in an argument. Reluctantly, 

the provider — who is a mandated reporter under the state law — made a report to Child Protective Services, 

which led to a referral to law enforcement. The police arrested her for felony assault, despite the fact that 

there were no weapons or injuries. The jurisdiction’s policies require that probation personnel report anyone 

who is arrested for a felony and suspected of being undocumented. ICE took custody of the girl and trans-

ported her to an immigration detention facility hundreds of miles from her home, where she awaits the resolu-

tion of deportation proceedings. A victim of significant past trauma, this young woman is devastated by the 

separation from her family and potential deportation to a country with which she has no ties.
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III

policies authorizing investigation and disclosure of a juvenile’s immigration status, or that of his family, 

erode community trust and cooperation with law enforcement and the judicial system. Where local officials 

enforce civil immigration laws, noncitizen youth have legitimate reason to withhold information from 

law enforcement or juvenile justice personnel,62 hindering the development of an effective case plan to 

promote their rehabilitation and prevent recidivism. In addition, public safety may suffer when juvenile 

justice systems participate in immigration enforcement, because community members may be hesitant 

to report juveniles who could face disproportionate immigration consequences or whose families could 

come under scrutiny. For this reason, both the Major Cities Chiefs (an association of the 64 largest police 

departments in the United States and Canada) and the 20,000-member International Association of 

Chiefs of Police have opposed the local policing of federal immigration laws absent direct federal order 

or the presence of a federal warrant.63

Juvenile justice personnel charged with investigating and reporting suspected undocumented immigrant 

youth are not well equipped to interpret complex federal immigration law, placing them at risk of liability. 

Immigration law is complex and subject to frequent changes, and an individual’s immigration status is 

not verifiable by simply checking a database. Determination of immigration status is difficult and con-

tains many fact-based exceptions that may make undocumented youth eligible for relief. Enforcement 

of such complex and ever-changing laws requires weeks of training and continuing education, as well 

as knowledge of case histories and files in the sole possession of the Department of Homeland Security. 

Local officials who are required to apply federal immigration law are likely to make mistakes, sometimes 

with devastating consequences.

Lawsuits have been filed against counties after probation officers took action based on erroneous conclu-

sions regarding an individual’s immigration status. In Soto-Torres v. Johnson, for example, local and federal 

government officials paid $100,000 to settle a lawsuit arising from a San Joaquin County probation offi-

cer’s determination regarding the plaintiff ’s immigration status. This county probation officer’s incorrect 

assessment of the plaintiff ’s deportability led to the plaintiff ’s wrongful arrest and detention by immi-

gration authorities, ultimately exposing the county to significant liability.64 In Guzman v. Chertoff, the 

United States, Department of Homeland Security and the Los Angeles’ Sheriff ’s Department (LASD) 

settled a claim for $350,000 for the wrongful deportation of a cognitively impaired U.S. citizen who 

spent three months lost in Mexico due to LASD’s erroneous referral to immigration authorities.65 The 

settlements in both Soto-Torres and Guzman highlight the risks involved when state and local officials 

work with ICE to make immigration referrals. Both Soto-Torres and Guzman involved adult plaintiffs 

who had been incorrectly referred, but the same injuries that yielded costly settlements in those cases 

could occur where youth are erroneously detained or deported. 

referring youth to immigration authorities undermines their access to immigration relief. Congress has 

created several means by which undocumented youth may apply to adjust their immigration status. 

Notifying immigration authorities before a qualified attorney or other advocate screens youth for 
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eligibility effectively cuts off avenues to federal immigration relief. ICE, the federal immigration agency 

that interfaces with the juvenile justice system at the front door, neither screens youth for potential forms 

of relief nor provides them with immigration attorneys. Once apprehended, ICE or the Office of Refugee 

Resettlement (ORR),66 may — and often does — transfer youth to detention facilities in remote areas far 

from their families, making it virtually impossible to assert a viable claim for relief. 

most youth who are referred to immigration authorities eventually return to their communities. Reporting 

youth to ICE or other federal immigration agencies does not ensure that youth will be deported or 

permanently removed from the community, nor does it facilitate rehabilitation. In the majority of cases, 

ICE transfers custody of youth to ORR — the agency responsible for the detention of “unaccompanied 

youth” in deportation proceedings. Under federal law, ORR is required to reunify children with their par-

ents or other responsible family members when possible. In approximately 90 percent of the cases ORR 

receives, youth are reunified with family members. This percentage is higher for juvenile justice-involved 

youth. Thus, youth who are referred to ICE usually return to their communities while removal proceed-

ings are pending. Attorneys and social workers working with these youth report that they often return to 

the community with more setbacks than when they first came into contact with the local juvenile justice 

system. In particular, these youth return home traumatized by their experiences in immigration deten-

tion, having received no support or services designed to help them rehabilitate and reintegrate into their 

communities. They and their families emerge from these experiences mistrusting the local juvenile justice 

system, further undermining any local efforts to ensure that they do not reoffend.

cASe StuDY

Gregory applied for Special Immigrant Juvenile Status, a form of relief to obtain lawful permanent residency 

based on his status as a dependent of the juvenile court and the court’s finding of parental neglect, abuse 

and abandonment. His immigration attorney was in the area and he was receiving services from the local child 

welfare system. While the application was pending, Gregory was arrested for assaulting his father during a 

family dispute. His probation officer referred him to immigration authorities, and ICE transported Gregory to 

an out-of-state detention center. In that process he lost access to his attorney, and the medical and mental 

health services he had been receiving. The significant trauma he had endured was unaddressed and he expe-

rienced serious difficulties coping in a secure detention facility. Gregory decided to give up his pursuit for 

lawful status and agreed to be deported even though he no longer had family in his country of origin.
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commoNLY heLD mYthS ABout ImmIgrAtIoN eNForcemeNt

MyTH: Federal law requires juvenile justice personnel and other law enforcement officials to report undocu-

mented youth to ICE.

FACT: No federal law requires state and local law enforcement officials to affirmatively enforce federal civil 

immigration laws, and there is no duty under federal law for state or local law enforcement officials to identify 

noncitizens or to report them to federal immigration authorities. 

MyTH: Noncitizen youth are automatically subject to deportation if delinquency charges against them have 

been sustained. 

FACT: Although noncitizen youth may be deportable on the grounds that they lack legal immigration status, 

delinquency adjudications, in most cases, do not render noncitizen youth deportable under federal law. 

MyTH: Referring undocumented youth to ICE ensures that they will not return to their communities.

FACT: Undocumented youth with juvenile records may be eligible for relief from deportation. Pending reso-

lution of their application for immigration relief, youth may be in deportation proceedings for many months 

and in some cases a year or more. During that time, youth return to their communities because the Office of 

Refugee Resettlement (ORR), a federal agency charged with the care and custody of these youth, is obligated 

to reunify them with their families, whenever possible. Eighty-eight percent of children in ORR custody are in 

fact reunified with family members while their removal proceedings are pending. This percentage is higher for 

youth who are juvenile justice involved due to the presence of family in the United States. Ultimately, many 

youth are granted legal status in the United States. 

MyTH: When ICE places an “immigration detainer” or “ICE hold” on a youth, it means that the youth is deport-

able from the United States.

FACT: An ICE detainer is not a court order or court-approved criminal warrant, but merely a notice or request 

generated by ICE. Representatives from ICE may place a detainer on anyone whom they believe is a noncitizen 

and whom they suspect of violating immigration laws. Many youth subject to detainers are NOT removable 

—either because they have citizenship or lawful status, or because they are eligible for relief from deportation 

under federal law. 

MyTH: Referring youth to ICE promotes public safety.

FACT: If local officials enforce immigration laws, immigrant youth have legitimate reason to avoid reporting 

or providing information to the police about crimes; they are likely to withhold important information neces-

sary to develop an effective case plan to promote their rehabilitation and prevent recidivism; their families 

are likely to abstain from participating in the juvenile justice process; and in the worst case, they will fail to 

comply with case plans or decline to appear for any meetings and hearings. Community members may also 

hesitate to report crime if they know local law enforcement agencies assist in immigration enforcement.

III
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.

prActIce recommeNDAtIoNS

•  Juvenile justice agencies 

should clarify that agency 

resources should be focused 

on investigating and respond-

ing to delinquent behavior, and 

should not be utilized to resolve 

ancillary matters, like immi-

gration status, that are more 

appropriately resolved by other 

public agencies.

•  Juvenile justice agencies 

should adapt existing policies 

and curricula to identify the 

ways that local enforcement of 

federal immigration laws may 

undermine important objectives 

of the juvenile justice system.

•  Juvenile justice agencies 

should adopt and implement 

policies that:

o  Establish clear direction 

about the limited purposes 

for which agency personnel 

may question youth regard- 

ing their immigration status, 

place of birth or country of 

origin;

o  Clarify what, if any, informa-

tion agency personnel may 

share with federal immigra-

tion authorities, and for 

what purposes;

o  Explain the purpose and 

legal effect of immigration 

holds; and

o  Prohibit detention personnel 

from holding youth beyond 

the time when they would 

otherwise be released for 

the purpose of facilitating a 

transfer to ICE.

•  Juvenile justice agencies 

should develop partnerships 

with immigration advocates to 

develop networks of referrals 

for youth who may benefit from 

immigration assistance.

•  Juvenile justice agencies 

should provide ongoing train-

ing and technical assistance 

to agency personnel to clarify 

the agency’s obligations and 

objectives related to serving 

noncitizen youth. 
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resources

Legal Services for children (LSc) was founded in 1975 as one of the country’s first nonprofit law firms 

to provide free legal representation and social work services to children and youth. The organization’s 

mission is to ensure that all children in the San Francisco Bay Area are raised in a safe environment with 

equal access to a meaningful education and other services that are necessary to thrive and grow. LSC 

believes that youth deserve positive alternatives to unnecessary placement in foster care, juvenile justice 

facilities and immigration detention. LSC pioneered the interdisciplinary approach that is considered 

best practice in juvenile law today. 

Immigration law became a central part of LSC’s practice in 1990, when Congress passed Special 

Immigrant Juvenile Status as a form of immigration relief for abused, abandoned or neglected children. 

LSC founded the Detained Immigrant Children Project (DICP) in 2001 to address the growing 

need in the San Francisco Bay Area for sensitive, appropriate and competent advocacy and services 

for immigrant children in removal proceedings. Today LSC is a leading practitioner-expert in Special 

Immigrant Juvenile Status in the Bay Area and annually provides 400 undocumented children who 

are detained, recently released or at-risk for removal, with legal advocacy that includes legal screening, 

information and referrals, and full scope case representation. In addition to direct services, LSC engages 

in training, technical assistance and policy advocacy related to the intersection of the juvenile justice and 

immigration systems.

The Immigrant Legal resource center (ILrc), founded in 1979 and based in San Francisco, California, is 

a national resource center that provides training, consultations and publications on immigration law. The 

ILRC’s mission is to work with and educate immigrants, community organizations and the legal sector to 

continue to build a democratic society that values diversity and the rights of all people.

ILRC is one of the lead agencies in the United States with expertise on the immigration consequences 

of crime and delinquency. ILRC writes the only legal treatise in the Ninth Circuit on the intersection 

between immigration and criminal laws entitled, Defending Immigrants in the Ninth Circuit: Impact of 

Crimes under California and Other State Laws (10th Edition ILRC). The publication is widely referenced 

by immigration judges, federal court judges and immigration and criminal defense attorneys. ILRC 

also produces resources on immigration, youth and juvenile justice issues including, Special Immigrant 

Juvenile Status and Other Immigration Options for Children and Youth (3rd Edition ILRC) and Immigra-

tion Benchbook for Juvenile and Family Court Judges (2010 ILRC). In 2011, the ILRC partnered with the 

National Council of Juvenile and Family Court Judges to write an article entitled, “Special Immigrant 

Juvenile Status: Relief for Neglected, Abused, and Abandoned Undocumented Children” for their Juve-

nile & Family Court Journal, Special Issue — Immigration Issues in the Juvenile and Family Courts. The 
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ILRC has provided extensive training on the intersection between the juvenile justice and immigra-

tion systems to judges, law enforcement officials, juvenile defenders and social workers. The ILRC has 

partnered with the Office of Refugee Resettlement, a federal agency that is responsible for the care and 

custody of unaccompanied minors in deportation proceedings, to provide local trainings to juvenile 

probation departments and other juvenile justice system stakeholders on juvenile immigration issues.

ILRC and LSC, along with the W. Haywood Burns Institute, form a collaboration called the Immigrant 

Youth Justice Initiative (IYJI). This initiative is funded by the Public Welfare Foundation to explore 

the impact of local immigration enforcement on racial disparities in the juvenile justice system. At the 

beginning of the initiative, juvenile justice stakeholders in three California jurisdictions were surveyed to 

identify the extent to which local immigration enforcement impacts the detention of immigrant youth 

and contributes to racial and ethnic disparities. Currently IYJI provides on-site training for surveyed sites 

in an effort to develop a best practice model for immigrant youth in the juvenile justice system and is 

helping to implement the California TRUST Act through California’s probation departments.
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