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SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION:  SECOND DEPARTMENT 
---------------------------------------------x 
             
In the Matter of      :     
            Kings Co. 
   SHAKIR J.,    :  Fam. Ct.   
             
A Person Alleged to Be     :  D  
A Juvenile Delinquent,      
         : 
    Respondent-Appellant.  
---------------------------------------------x 
 

PRELIMINARY STATEMENT 

This appeal is taken by Shakir J. pursuant to F.C.A. 

§§365.1 and 1112 from a dispositional order of the Kings County 

Family Court dated XX, 2013.  The order declared him to be a 

juvenile delinquent and placed him on probation for 12 months.  

That order was made following a fact-finding order, dated XX, 

2013, rendered upon Shakir’s admission to an act constituting 

criminal possession of a weapon in the second degree [P.L. 

§265.03(3)], offered after the Family Court denied his motion to 

suppress evidence that same day (McElrath, F.C.J., at 

suppression hearing, fact-finding, and disposition).  Notice of 

appeal was timely filed and served on XX, 2013.   

QUESTION PRESENTED 

Whether evidence recovered from appellant in 
a search that violated the Fourth Amendment 
should be suppressed, where, as the 
prosecution and Family Court acknowledged, 
the police had only a founded suspicion, not 
probable cause or reasonable suspicion, when 
they directed him to lift his shirt. 
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STATEMENT OF FACTS 

I. Petition 

On or about X, 2012, the Corporation Counsel of the City of 

New York filed a juvenile delinquency petition against appellant 

Shakir J. (d.o.b. XX) charging him, inter alia, with acts 

constituting criminal possession of a weapon in the second, 

third, and fourth degrees [P.L. §§265.03(1)(b), (3); 265.02(3); 

265.01(1), (2)].  Annexed in support of the charges were three 

affidavits, by Police Officers Daniel Be., Matthew Bu., and Paul 

Br.; and a laboratory report determining that the defaced pistol 

and ammunition recovered were operable.  Officers Be. and Bu. 

alleged that at about 7:50 p.m. on September 17, 2012, they saw 

Shakir in the vicinity of Bo. Street and D. Avenue in possession 

of a semi-automatic pistol.  Officer Br. alleged that he 

responded to L. Avenue and Bo. Street, saw Officer Be. 

safeguarding a pistol on the ground, and picked it up and 

vouchered it. 

II. Suppression Hearing 

A. Motion Papers 

On September 26, 2012, defense counsel moved for 

suppression of the evidence recovered or a Mapp/Dunaway hearing, 

arguing that the police conduct violated the federal and state 

constitutions and state law.  She alleged that the pistol was 

obtained as the result of an unlawful seizure and search 
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conducted when Shakir was not engaged in any illegal or 

suspicious behavior.  In an answering affirmation dated 

September 28, 2012, the prosecutor opposed the grant of 

suppression and the request for a hearing.  The Family Court 

granted a hearing. 

B. Testimony 

Police Officers Daniel Be. and Matthew Bu. testified that 

on September 17, 2012, they were working the 12:00 noon to 8:35 

p.m. shift in the XX Precinct in Brooklyn.  They were in uniform 

in an unmarked car with Officer Be. driving (Tr. 10/5/12 at 5-7; 

Tr. 1/2/13 at 4-5).  At the outset of their shift, the 

commanding officer had advised them to be especially observant 

and “pay a little extra attention” to the XX housing complex 

area because “a lot” of reports of shots fired had come in from 

that vicinity (Tr. 10/5/12 at 7-9, 13-14, 33-37; Tr. 1/2/13 at 

14-15). 

At around 7:50 p.m., the two officers were driving west on 

D. Avenue, a two-way street with one eastbound and one westbound 

lane (Tr. 10/5/12 at 7-9; Tr. 1/2/13 at 7).  When they stopped 

at the southeast corner of the intersection of D. and Bo., the 

officers saw Shakir, whom each of them identified in court, 

walking east on D. (Tr. 10/5/12 at 7-10; Tr. 12/13 at 5-6).  

Shakir was 10 to 15 feet from the southeast corner of the 

intersection, about 15 to 20 feet from Officer Be. as he sat in 
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the driver’s seat of the police car and 25 to 30 feet from 

Officer Bu..  Shakir was walking on D. in the middle of the 

sidewalk, headed east towards Br. Street, which is one block 

east of Bo. (Tr. 10/5/12 at 7-10, 16-17, 42, 42-43; Tr. 1/2/13 

at 7, 15-19).  Although the sun was going down and it had 

“started to get dark,” according to Officer Be., it was “light 

enough to see.”1  There were no parked cars or other obstructions 

blocking either officer’s view (Tr. 10/5/12 at 9-10; Tr. 

11/29/12 at 18; Tr. 1/2/13 at 7).   

Officer Be. had seen Shakir while on patrol on prior 

occasions, usually on G. Street between D. and Bl. Streets,2 but 

did not know where he lived (Tr. 10/5/12 at 14-15, 29-30).  

Officer Be. described Shakir as a “young looking kid.”  Both 

officers were familiar with the area at D. and Bo. because it 

was in the “impact zone” where they had done foot patrols.  

Officer Be. also was aware that there were several gangs and 

crews in that neighborhood (Tr. 10/5/12 at 11, 28-30; Tr. 1/2/13 

at 13-14).  Officers Be. and Bu. asserted that this was a “very 

dangerous area” where many robberies and shootings had taken 

place.  Officer Be. maintained that it “might be a little late” 

                     
1The sun set that day in New York City at 7:01 p.m.  

http://www.timeanddate.com/worldclock/astronomy.html?n=179&month
=9&year=2012&obj=sun&afl=-11&day=1 (last accessed 1/29/14). 

 
2Bl. is one block north of D.; G. is six blocks west of Bo..  

See https://maps.google.com/[Bl. street and G. street, brooklyn, 
ny] (last visited 1/12/14).   
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at 7:50 p.m. for a young person to be out alone in such a locale 

(Tr. 10/5/12 at 11-12, 17, 31-32, 38, 40-41, 43-44; Tr. 1/3/13 

at 13-15).  

Shakir was wearing shorts and a short-sleeved shirt.  

Officer Be.’s attention was drawn to Shakir because the boy was 

holding his waistband and looked over his shoulder or to his 

side about six or seven times.  According to Officer Bu., Shakir 

looked over his right shoulder “maybe three times.”  Officer Be. 

claimed that people do not look over their shoulders “unless 

possibly something [is] going on,” such as if they were looking 

for someone or believed they were being followed.  Officer Bu. 

testified that people do not usually walk down the street 

looking over their shoulders, “especially” in a high crime area.  

Asked whether it would be “understandable” to look over one’s 

shoulder in a high-crime area, Officer Bu. responded, “I mean, 

you could, I guess” (Tr. 10/5/12 at 11-12, 17, 31-32, 38, 40-41, 

43-44; Tr. 1/2/13 at 20-21).  

Shakir had his hands in or on his waistband area “possibly 

where his belt buckle would be” but his fingers were not inside 

the waistband.  Officer Bu. maintained that Shakir had “a 

worried expression” on his face and appeared to be “distraught” 

or “almost like in a panicked state” (Tr. 10/5/12 at 39; Tr. 

1/2/13 at 7, 20, 21).  At that instant, Officer Bu. said, he had 

no concern for his own or Officer Be.’s safety and “just wanted 
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to make sure [Shakir] was okay” and was not being chased or 

threatened (Tr. 1/2/13 at 9-10, 22-23).  Officer Be. agreed that 

he wanted to see if Shakir needed help (Tr. 10/5/12 at 39-40).  

The officers thought the boy might be holding something near his 

waist.  Officer Be. speculated that it might be a firearm but 

conceded that there was no bulge or any other indication of a 

weapon at Shakir’s waistband and that “possibly” it was a “pack 

of gum” (Tr. 10/15/12 at 12-13, 26, 39, 47; Tr. 11/29/13 at 14-

15; Tr. 1/2/13 at 20-22). 

Officer Be. was also struck that Shakir was “headed” in the 

direction of Br. Street, which is one-half to one block from a 

perimeter of the public housing complex bounded by D. and Ri. 

Avenues between Br. and Ro. Avenue.  It was that area the 

commanding officer had warned the officers to pay particular 

attention to eight hours earlier (Tr. 10/5/12 at 11-14, 32-37; 

Tr. 1/2/13 at 14-15).  Officer Be. conceded that Shakir was not 

“yet” in the public housing complex and that he had not heard 

any shots or received a 911 call, radio run, or report of shots 

being fired that day (Tr. 10/5/12 at 31-33, 35-37).  Officer Bu. 

asserted that at that point he had no suspicion that there was 

criminality “afoot” or that Shakir had just committed a crime or 

was about to do so (Tr. 1/2/13 at 22-23). 

Officer Be. asked Shakir “what’s going on?” or words to 

that effect.  Officer Be. anticipated that Shakir’s response 
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might elicit something that would “raise our level of suspicion” 

(Tr. 10/5/12 at 16, 17; Tr. 1/2/13 at 8).  Shakir “cooperated” 

with Officer Be..  He stopped, took his hands “away from his 

waistband . . . out to his side,” and responded, “I don’t have 

anything” (Tr. 10/5/12 at 17, 20-21, 44-45).  Officer Be. did 

not observe a bulge or anything else at Shakir’s waist (Tr. 

10/5/12 at 45-46).   

Both officers asserted that their level of suspicion was 

heightened by Shakir’s answer--claiming that it was not 

responsive to Officer Be.’s question--and by Shakir’s moving his 

hands away from his waist.  Officer Bu. demonstrated that Shakir 

“threw” his hands into the air up to or above his shoulder 

level, with his palms facing forward (Tr. 10/5/12 at 17-18, 45-

47; Tr. 1/2/13 at 9).  Officer Be. maintained that the boy’s 

“body language”--moving his head around and putting his hands 

out to the sides, back to his waist, and out to the sides again-

-was “telling” the police that “something is going on here” (Tr. 

10/5/12 at 19).   

Officer Be. said “something to the effect of . . . ‘what do 

you have, what are you holding in your waistband[?]’” or “if you 

don’t have anything why are you holding your waistband?”  At 

this point Shakir’s hands were still out to the sides (Tr. 

10/5/12 at 17-18, 45-47).  Shakir “didn’t really give a 

response” to Officer Be.’s questions but looked from side to 
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side, “almost like which way is he gonna go,” in Officer Be.’s 

estimation (Tr. 10/5/12 at 18-19).  Thinking that Shakir had 

something that he should not possess, concerned for his own 

safety, and aware that a firearm can be pulled out in a second 

but “not positive what’s there,” Officer Be. asked Shakir to 

“pick up” his shirt “from the side” (Tr. 10/5/12 at 19-21; Tr. 

11/29/12 at 14-15, 16).  Officer Bu. maintained that he had no 

concern that he or Officer Be. was at risk when the latter asked 

Shakir to lift up his shirt (Tr. 1/2/13 at 10-11). 

Shakir lifted up the back of his shirt (Tr. 10/5/12 at 20; 

Tr. 11/29/13 at 16).  Officer Be. acknowledged that possibly” 

Shakir picked up his shirt “near where” a weapon “might be 

secreted” (Tr. 11/29/13 at 15-16).  No bulge or other indication 

of a weapon could be seen (Tr. 1/2/13 at 25-30).  After lowering 

his shirt, Shakir put his hands out to the sides again.  Officer 

Be. directed him to “pick up the front” of his shirt.  Shakir 

“said no” (Tr. 10/5/12 at 20-21; Tr. 11/29/12 at 16).  Officer 

Be. reiterated that Shakir should “lift up” the front of his 

shirt.  Officer Be. stated that he was in “fear” for his safety 

because “obviously there’s something that is in [Shakir’s] 

waistband that he doesn’t want to show” (Tr. 10/5/12 at 22).  

Officer Bu. stated that he had not seen anything to suggest that 

Shakir had “any type of weapon” in his waistband but became 

concerned about his safety when Shakir did not obey Officer 
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Be.’s first two commands to lift his shirt, and on the third 

repetition lifted the back of the shirt (Tr. 1/2/13 at 10-11, 

25-30). 

According to Officer Be., Shakir then lifted the front of 

his shirt and Officer Be. saw “the entire butt” or “the handle 

part” of a gun in the front of Shakir’s waistband above his belt 

buckle.  Shakir took the weapon out of his shorts and “began to 

run with it” in his hand.  According to Officer Bu., Shakir 

never lifted the front of his shirt but simply “pulled out a gun 

from his waistband.”  Both officers testified that Shakir ran, 

holding the gun, to the corner, where he turned right and 

continued south on Bo. (Tr. 10/5/12 at 22-23; Tr. 11/29/12 at 

17; Tr. 1/2/13 at 11-13, 29-30). 

As soon as he saw the weapon, Officer Be. got out of the 

police car, drew his own firearm, and chased Shakir (Tr. 10/5/12 

at 23; Tr. 11/29/12 at 19; Tr. 1/2/13 at 12-13).  Officer Be. 

was “giving . . . commands” to Shakir, telling him to stop 

running and drop the gun (Tr. 10/5/12 at 24; Tr. 11/29/12 at 

20).  Officer Be. continued the chase and when he and Shakir 

reached Bo. and L. Street, Shakir threw the firearm to the 

ground, into a pile of leaves and wood chips.  Officer Be. 

stopped to “safeguard the gun” while Officer Bu. pursued Shakir 

in the police car and caught him (Tr. 10/5/12 at 25-27; Tr. 

1/2/13 at 31-32).  Officer Be. filled out a stop-and-frisk form, 
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as he does every time he conducts a stop and frisk (Tr. 11/29/12 

at 21). 

C. Summations 

Defense counsel argued that the prosecution failed to meet 

its burden of establishing by credible evidence that the 

circumstances warranted the police action.  Everything that 

Shakir was said to have done prior to police intrusion was 

susceptible to innocent interpretation (Tr. 1/2/13 at 34-40; Tr. 

1/29/13 at 3-13).   

The prosecutor contended that the evidence demonstrated 

that the search was legally justified.  Officer Be. had reason 

to be concerned when he saw Shakir.  The boy was walking in a 

high-crime area where he did not even live-—he resided “seven or 

eight blocks away in a completely different neighborhood.”  The 

prosecutor argued that pursuant to “level two of De Bour common-

law right to inquire[,] the officer can ask the respondent to 

show his hands, and I would submit that . . . asking [Shakir] to 

lift his shirt [is the] equivalent of asking him to show his 

hands” (Tr. 1/29/13 at 13-23).  

D. Family Court Decision 

The Family Court denied suppression.  When they first saw 

Shakir, the police had an objective credible reason to approach 

him and ask him a question, level one of the De Bour analysis.  

Shakir provided a “somewhat illogical response,” putting his 
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hands out and stating that he did not have anything.  This gave 

the officers “founded suspicion” that criminal activity was 

afoot, level two in the De Bour analysis, and a basis for 

common-law right of inquiry.  The Family Court agreed with the 

prosecutor that there was founded suspicion allowing the police 

to ask Shakir to lift his shirt and expose a part of his body 

that was underneath his clothing (Tr. 1/29/13 at 23-25). 

III. Fact-Finding 

After the Family Court denied the motion to suppress, 

Shakir made an admission to criminal possession of a weapon in 

the second degree [P.L. §265.03(3)], stating that on XX, 2012, 

he had had a loaded firearm (Tr. 1/29/13 at 28-33). 

IV. Disposition 

On XX, 2013, the Family Court found Shakir to be a juvenile 

delinquent and directed that he be placed on probation for 12 

months with the usual conditions, and in addition complete 50 

hours of community service (Tr. 4/10/13 at 16-18). 
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ARGUMENT 

EVIDENCE RECOVERED FROM APPELLANT IN A 
SEARCH THAT VIOLATED THE FOURTH AMENDMENT 
SHOULD BE SUPPRESSED, WHERE, AS THE 
PROSECUTION AND FAMILY COURT ACKNOWLEDGED, 
THE POLICE HAD ONLY A FOUNDED SUSPICION, NOT 
PROBABLE CAUSE OR REASONABLE SUSPICION, WHEN 
THEY DIRECTED HIM TO LIFT HIS SHIRT. 

The Family Court erroneously denied appellant Shakir J.’s 

motion to suppress evidence, relying on a faulty analysis that 

the police intrusion into his privacy rights during this street 

encounter was permissible at level two of the four-level 

paradigm of People v. De Bour, 40 N.Y.2d 210, 223 (1976).  

Contrary to controlling case law, it determined that the 

directive Officer Daniel Be. gave to Shakir to lift up his shirt 

was justified with only the founded suspicion required for a 

level-two encounter.  The police directive, however--which 

required Shakir to expose in public a part of his body that was 

covered by clothing--was a search requiring probable cause 

(level four) or, at minimum, reasonable suspicion (level three).  

The prosecutor and the Family Court never even suggested that 

the circumstances of the police encounter with Shakir 

established either of those predicates and the record below is 

devoid of evidence to demonstrate that those higher levels of 

suspicion were justified.  Because the prosecution did not meet 

its burden of proving the legality of the warrantless search, 

the evidence recovered should have been suppressed. 
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The Court of Appeals articulated a four-level framework to 

analyze police encounters with individuals in People v. De Bour, 

40 N.Y.2d at 223, and reaffirmed it in People v. Hollman, 79 

N.Y.2d 181, 184-96 (1992).  At each level, the manner in which 

the police officer may act depends on the degree of suspicion 

engendered by the information the officer possesses.   

The first level, the “minimal intrusion of approaching to 

request information,” is authorized when “there is some 

objective credible reason for that interference not necessarily 

indicative of criminality.”  De Bour, 40 N.Y.2d at 223.  The 

second level, the common-law right to inquire, is “activated by 

a founded suspicion that criminal activity is afoot and permits 

a somewhat greater intrusion in that a policeman is entitled to 

interfere with a citizen to the extent necessary to gain 

explanatory information, but short of a forcible seizure.”  Id.  

A police officer exercising a common-law right of inquiry cannot 

subject a person to a frisk “under the guise that that the 

officer claimed to perceive some threat to his personal safety.”  

That requires a basis for reasonable suspicion.  Matter of 

Darryl C., 98 A.D.3d 69, 70-71 (1st Dept. 2012).   

Reasonable suspicion, the third level under De Bour, 

encompasses a forcible stop and brief detention of a suspect 

where the officer has reasonable suspicion to believe that the 

suspect has committed, is committing, or is about to commit a 
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crime and, if grounds exist to fear the suspect is armed, 

permits a patdown over the clothing of the suspect’s body to 

check for weapons.  Id.; see Terry v. Ohio, 392 U.S. 1, 27-30 

(1968).  Reasonable suspicion to conduct a frisk requires “more 

than a mere hunch or a ‘gut’ feeling.”  People v. Cantor, 36 

N.Y.2d 106, 113 (1975); People v. Watson, 96 A.D.2d 1066, 1067 

(2d Dept. 1983).  Actions that are “equivocal at best” or 

“innocuous” do not amount to reasonable suspicion.  People v. 

Meachem, 115 A.D.2d 370, 372 (1st Dept. 1985) (no reasonable 

suspicion where officer merely saw defendant “clowning around”).  

The fourth level requires probable cause to believe a crime has 

been committed and justifies an arrest and full search of the 

suspect.  De Bour, 40 N.Y.2d at 223.  

The search in the instant case occurred after Officer Be. 

and his partner, Officer Matthew Bu., who were coming to the end 

of their shift on car patrol for the day, saw Shakir walking 

alone on a street in the XXX section of Brooklyn on a September 

evening at almost 8:00 p.m.  The officers were simply cruising, 

not following up on a radio call or emergency incident and had 

not heard or seen anything unusual going on.  Shakir was dressed 

in shorts and a shirt.  He had his hands near or at his waist 

and turned his head to the side or around his shoulder a few 

times (possibly three, according to Officer Bu.; six or seven 

according to Officer Be.).  The officers observed no bulge nor 
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any other sign of a weapon or contraband on Shakir.  Officer Be. 

stopped Shakir by asking him a vague question about what was 

happening, and when Shakir threw his hands up and said he had 

nothing, launched another inquiry, what did Shakir have?  

Officer Be. then told Shakir to lift up his shirt. 

Under the circumstances presented here, Shakir, who was 

only 12, would not have felt that he was free to or entitled to 

leave.  As the Supreme Court has stated, “[i]t is beyond dispute 

that children will often feel bound to submit to police 

questioning when an adult in the same circumstances would feel 

free to leave.”  J.D.B. v. North Carolina, ___ U.S. ___, 131 S. 

Ct. 2394, 2398-99 (2011).  This Court reached the same 

conclusion in People v. Ward, 95 A.D.2d 351, 353-54 (2d Dept. 

1983), where it declared that a young adolescent “should not be 

judged by the more exacting standards of maturity” applicable to 

an adult because “[t]hat which leaves an adult cold and 

unimpressed may overawe and overwhelm one in his early teens.”  

See also Matter of Delroy S., ___ A.D.3d ___, 2014 N.Y. Slip Op. 

00184 (1st Dept. 2014) (suppression should have been granted; 

“[u]nder the circumstances, a reasonable 11 year old would not 

have felt free to leave”).   

It is undisputed that the prosecution maintained and the 

Family Court found that at the point Officer Be. directed Shakir 

to lift up his shirt, the totality of the circumstances provided 
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justification to engage in a level-two intrusion under De Bour.  

That is, the police had a “founded suspicion” that criminal 

activity was afoot, entitling them to exercise a “common-law 

right of inquiry” and question Shakir in a pointed manner.  This 

was greater leeway than would have been permissible at level 

one, which would have restricted them to a mere request for 

information that would not necessarily be indicative of 

criminality.   

At level two, however, the police did not have a basis to 

effect any kind of search of Shakir, which would have required 

probable cause to believe that he had committed a crime.  Their 

actions--calling out to Shakir to question him, demanding to 

know what he had, and then requiring him to expose a covered 

part of his body by lifting his shirt--constituted a search.  

The command was more intrusive than a level-three frisk and to 

be justified necessitated probable cause, the fourth level of 

intrusion in De Bour.   

Even if the police intrusion had been characterized a frisk 

that would be justifiable with reasonable suspicion, that 

posture would also fail.  What the police did went beyond a 

frisk.  If “[t]he search was not reasonably limited in scope to 

the accomplishment of the only goal which might conceivably have 

justified its inception—-the protection of the officer by 

disarming a potentially dangerous man,” the evidence recovered 
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must be suppressed.  Sibron v. New York, 392 U.S. 40, 65 (1968).  

See People v. Diaz, 81 N.Y.2d 106, 109 (1993) (“The narrow scope 

of the intrusion authorized during a protective pat-down may not 

exceed what is necessary to ascertaining the presence of 

weapons.”).  In any event, the police lacked the required 

reasonable suspicion that Shakir had committed, was committing, 

or was about to commit an act constituting a crime entitling 

them to exercise a level-three intrusion.   

Neither the prosecution nor the Family Court maintained 

that the circumstances supported either level four or level 

three intervention by the police.3  Nor would that stance have 

been supportable given that Shakir’s actions were equally 

susceptible of innocuous interpretation.  People v. Kennebrew, 

106 A.D.3d 1107, 1107-09 (2d Dept. 2013). 

Shakir’s walking in a “high-crime” neighborhood at 8:00 

p.m. in mid-September was unremarkable.  That he had his hands 

at or near his waist and was turning his head to the side or 

behind him4 has been held to justify level-two intrusion but not 

                     
3Indeed, in their testimony the two officers acknowledged 

that they thought Shakir might require their help, not that he 
was suspected of criminal activity.   

 
4While both officers testified they found Shakir’s turning 

his head while walking unusual, on cross-examination Officer Bu. 
acknowledged that, to the contrary, it would be particularly 
“understandable” for a person walking alone in a dangerous 
neighborhood to cast backward glances as a precautionary 
measure. 
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create reasonable suspicion.  See People v. Thomas, ___ A.D.3d 

___, 2014 NY Slip Op. 00291 (1st Dept. 2014); People v. Br., ___ 

A.D.3d ___, 2014 NY Slip Op. 00292 (1st Dept. 2014) (companion 

cases where no reasonable suspicion as to two men, one known to 

have been arrested before, who looked over their shoulders while 

hurriedly crossing street in Times Square area around 4:40 

a.m.).  Shakir’s saying, “I don’t have anything,” and his 

raising his hands to his sides or to shoulder level when the 

police asked a vague question, “What’s going on?,”5 was even less 

remarkable than the reaction that was held not to warrant 

reasonable suspicion in People v. Bolden, 30 A.D.3d at 295.  

There, defendant’s companion “spontaneously assum[ed] the 

‘spread eagle’ or ‘frisk’ position even before the officer . . . 

said anything” and both gave “illogical and implausible answers” 

to police questions.6   

                                                                  
 
5Actually, Shakir’s behavior is consistent with advice 

commonly given to adolescents in New York City—-particularly 
inner-city black male adolescents—-to keep them safe if stopped 
by the police. See http://www.legal-aid.org/en/las/kyr/ 
encounteringthepolice.aspx (last accessed 1/23/14) (“What should 
I do if I am stopped by the police?  Being respectful, calm and 
avoiding arguing are the most important things to remember when 
stopped by an officer.  Keep your hands where they can be seen 
by the police officers and do not run.”).   

 
6It is a given that erratic responses to police questioning 

may be the product of “confusion rather than evasion”; a police-
initiated inquiry has an “‘unsettling’ aspect” on citizens.  
People v. Bolden, 30 A.D.2d at 295; see also People v. Johnson, 
54 N.Y.2d at 959-60.  This phenomenon is, of course, even more 
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Indeed, rather than assert that there was reasonable 

suspicion, the prosecution maintained, and the Family Court 

mistakenly agreed, that Officer Be.’s actions were permissible 

in a level-two scenario, as an adjunct of a common-law right of 

inquiry.  Both improperly reasoned that the directive to Shakir 

to lift up his shirt was a minimal self-protective intrusion 

that is allowed at level two, founded suspicion, the predicate 

that has been held sufficient for the police to ask to look 

inside a container or bag belonging to a suspect or to direct 

someone to take his or her hands out of his or her pockets.  

See, e.g., People v. Crawford, 89 A.D.3d 422, 423 (1st Dept. 

2011) (common-law right of inquiry predicate entitled police to 

ask defendant to take hands from pockets as “precautionary 

measure”); People v. Fernandez, 87 A.D.3d 474, 475-76 (1st Dept. 

2011) (officers had common-law right of inquiry justifying their 

request that defendant remove his hands from his pockets “as a 

precautionary measure”); People v. Bolden, 30 A.D.3d 295, 295 

(1st Dept. 2006) (police officer had founded suspicion entitling 

him to “exercise common-law right of inquiry by asking to look 

inside” “heavy-looking garbage bags” defendant and companion 

were carrying at 2:30 a.m).   

                                                                  
understandable when the person being questioned is, as the 
police testified they could tell from their observations, a 
fairly young boy.   
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The intrusion created by Officer Be.’s request that Shakir 

lift his shirt goes well beyond either requesting to look in 

someone’s bag or asking him or her to take hands out of pockets 

that have been upheld as allowable steps to take with founded 

suspicion.  Here there was a demand that Shakir uncover a part 

of the body that is not usually exposed to view, to have him 

undress to the extent needed to view his naked torso.  This is 

an invasion of his bodily privacy that merits a high degree of 

constitutional protection.  See Safford Unified School Dist. No. 

1 v. Redding, 557 U.S. 364, 374 (2009) (school personnel asking 

student suspected of possessing illegal drugs to “remove her 

clothes down to her underwear, and then ‘pull out’ her bra and 

the elastic band on her underpants,” even if not strip search, 

was unwarranted invasion of privacy “going beyond a search of 

outer clothing and belongings”).   

The “lift your shirt” directive is equivalent in 

intrusiveness to Officer Be. himself lifting up Shakir’s shirt, 

an invasion of privacy that requires at least reasonable 

suspicion.  See Matter of Bernard G., 247 A.D.2d 91, 93-95 (1st 

Dept. 1988) (police lacked justification to ask respondent, 

detained as suspected runaway, to empty his pockets, as this 

command was “the equivalent of searching the pockets themselves” 

secondary to an arrest and thus required probable cause); People 

v. Lipscomb, 179 A.D.2d 1043, 1043 (4th Dept. 1992) (officers 
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who may have had reasonable suspicion justifying protective 

frisk were not entitled to require defendant to empty his 

pockets “to discover everything that he was carrying on his 

person”).  Other types of invasive conduct by the police held to 

constitute level-three intrusions requiring reasonable suspicion 

include ordering a suspect to spit out what was in her mouth 

(People v. Simkins, 256 A.D.2d 132, 132 (1st Dept. 1998)); 

asking someone to open his clenched fist (People v. King, 200 

A.D.2d 487, 488 (1st Dept. 1994)); directing defendant to put 

his hands on the bar (People v. McPherson, 165 A.D.2d 818, 818-

19 (2d Dept. 1990)); and directing a suspect to come over to the 

police car (People v. Berry, 87 A.D.2d 53, 56-57 (1st Dept. 

1982)).   

Accordingly, at a minimum, the police needed reasonable 

suspicion to ask Shakir to expose his upper body.  See People v. 

Johnson, 54 N.Y.2d 958, 959 (1981) (to “order[ ] defendant to 

open his coat” police needed reasonable suspicion).  See also 

Matter of Elvin G., 12 N.Y.3d 834, 835-36 (2009) (case remanded 

to hold suppression hearing to resolve whether revelation of 

knife resulted from dean’s asking students to empty their 

pockets without reasonable grounds, or dean’s request was 

limited to asking students to put bookbags on desks and 

respondent voluntarily took out knife).   
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Instead, the police acted on no more than a vague hunch, 

having seen nothing to indicate that Shakir had a weapon or was 

about to engage in a crime.  They were not investigating an 

incident that had just occurred.  They had no current report of 

gun shots and observed no bulge at his waist level or anywhere 

else in his clothing, even when Shakir moved his hands away from 

his waist and threw them in the air, to waist or shoulder level.  

Officer Be. admitted that for all he knew, there could have been 

a “pack of gum” at Shakir’s waistband.  See People v. Fernandez, 

87 A.D.3d at 475-76 (police unjustified in lifting hooded 

sweatshirt defendant wearing on warm night in “alleged high-

crime area” after observing him crouch behind car and watch two 

men as he held object near waistband; officers were “on routine 

patrol and were not responding to a report of a crime,” 

“defendant was not breaking the law,” officer “did not see what 

was in defendant’s sweatshirt pocket,” and defendant did not 

make “any suspicious or threatening gestures towards the 

officers”).  See also People v. Kennebrew, 106 A.D.3d at 1107-09 

(police had no justification to conduct patdown where defendant 

seen with loose cigarettes in neighborhood known for “drug 

activity,” had “unidentifiable” waistband bulge “readily 

susceptible of an innocent as well as a guilty explanation,” 

“made no threatening moves,” complied with police request to 

stop, admitted being gang member, and would not answer when 
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asked if he was armed; since he had right to refuse to answer, 

doing so did not justify “further intrusion”); People v. 

Stevenson, 7 A.D.3d 820, 820-21 (2d Dept. 2004) (police 

detective’s observation of “bulge in the center” of defendant’s 

waistband and of defendant several times “adjust[ing]” clothing 

around bulge did not provide reasonable suspicion); People v. 

Powell, 246 A.D.2d 366, 367-69 (1st Dept. 1998) (no reasonable 

suspicion to “minimal[ly] touch” defendant’s waistband where he 

was seen to adjust it while walking quickly in “high crime area” 

at 2:30 p.m. with left arm freely swinging and right arm “held 

stiffly against his body” and he answered officer’s level-one 

general questions in hesitant and “nervous manner”; these 

actions remained equivocal and “susceptible of innocent 

interpretation”). 

Cases the prosecutor cited below, People v. Bolden, 30 

A.D.3d 295 and People v. Balanco, 158 A.D.2d 367 (1st Dept. 

1990), do not support the constitutionality of the police action 

here because in those what the police did was within the bounds 

permissible for the predicate established, founded suspicion.  

In Bolden the police had founded suspicion that criminal 

activity was afoot which justified their asking to look inside 

defendant’s bags.  30 A.D.3d at 295-96.  In the instant case, 

the police did not ask Shakir to consent to a search of his 

person or give him a choice about the matter, but instead 
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ordered him to lift his shirt.  In Balanco, the First Department 

determined that the police were justified in approaching 

defendant, who was in a “drug-prone” area at 1:00 a.m. and 

adjusted his waistband when he saw a marked police vehicle, and 

asking him what he was “doing there.”  Defendant repeatedly 

asserted in Spanish that he did not speak English and threw up 

his hands.  That gesture resulted in his jacket opening, making 

visible the butt of a gun.  Balanco, 158 A.D.2d at 368.  The 

police in Balanco never directed defendant to open his jacket 

and thus did not commit an invasion of privacy comparable to 

that in the instant case. 

Since the police did not have the requisite level of 

suspicion to justify their intrusion on Shakir’s privacy, the 

weapon recovered as a result of the unconstitutional search must 

be suppressed and the finding against Shakir vacated. 
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CONCLUSION 

FOR THE REASONS STATED ABOVE, THIS COURT 
SHOULD OVERTURN THE DISPOSITIONAL AND FACT-
FINDING ORDERS, REVERSE THE DENIAL OF 
SUPPRESSION, ORDER SUPPRESSION OF THE 
WEAPON, AND DISMISS THE PETITION. 
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