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  SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION:   FIRST DEPARTMENT 
-------------------------------------X 
 
In the Matter of          : 
 
       DELROY S.,        :  Bronx Co. Fam. Ct.  
         No. D-XXXX 
A Person Alleged to be     :   
A Juvenile Delinquent,      
                                     :   
Appellant.      
                                     :   
 
-------------------------------------X 
 

PRELIMINARY STATEMENT 

Pursuant to Family Court Act §§365.1(1) and 1112, this 

appeal is taken from a XXX, 2012, order of disposition of the 

Bronx County Family Court, which adjudicated Delroy S. a 

juvenile delinquent and placed him on probation for a period of 

eighteen months.  That order followed a fact-finding 

determination on XXXX, 2012, that Delroy had committed the 

delinquent acts of assault in the second degree [P.L. 

§120.05(2)], criminal possession of a weapon in the fourth 

degree [P.L. §265.01(2)], petit larceny [P.L. §155.25], and 

criminal possession of stolen property in the fifth degree [P.L. 

§165.40] (Alpert, F.C.J., at fact-finding and disposition).  

Delroy filed and served his notice of appeal on XXXX, 2012. 
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QUESTIONS PRESENTED 

1. Whether the Family Court erred in denying 
the eleven-year-old appellant’s motion to 
suppress the statement he made to the po-
lice, without benefit of the Miranda 
warnings or the guidance of a parent, where 
the police subjected appellant to custodial 
interrogation when, after developing proba-
ble cause to arrest him during their on-the-
scene investigation of the stabbing, two 
uniformed officers confronted appellant in 
his home. 

2. Whether the prosecution failed to prove 
beyond a reasonable doubt that appellant 
committed petit larceny or was knowingly in 
possession of stolen property where the 
complainant testified that he left his 
scooter outside a store, asking a friend to 
watch it, and when he returned outside the 
friend and the scooter were gone, and the 
complainant subsequently saw appellant with 
the scooter. 

3. Whether the prosecution failed to prove 
beyond a reasonable doubt that appellant did 
not act in self defense where the record 
shows that the complainant was the aggressor 
in the fight; the complainant was accom-
panied by his brother and a gang of youths; 
appellant merely reacted to the com-
plainant’s initial attack; and, right before 
appellant stabbed the complainant, the 
complainant had his hands around appellant’s 
neck and was choking him. 

4. Whether an adjournment in contemplation 
of dismissal was the least restrictive 
available alternative that would promote 
appellant’s best interests while also pro-
tecting the community where this was appel-
lant’s first offense, it was out of charac-
ter, he was not a disciplinary problem at 
home or school, and he had already received 
appropriate services during the one-year 
period the case was pending in Family Court. 
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STATEMENT OF FACTS 
 
I. Petitions and Probable Cause Hearing 

 
 In a petition filed in Bronx County Family Court on 

XXX, 2011, the Corporation Counsel of the City of New York 

charged the then eleven-year-old appellant, Delroy S. (born XXX, 

1999), with the commission of acts that, if done by an adult, 

would constitute assault in the first (two counts), second (two 

counts), and third degrees [P.L. §§120.10(1) and (3), 120.05(1) 

and (2), and 120.00(1)]; attempted assault in the first, second 

(two counts), and third degrees [P.L. §§110/120.10(1), 120.05(1) 

and (2), and 120.00(1)]; criminal possession of a weapon in the 

fourth degree [P.L. §265.01(2)]; petit larceny [P.L. §155.25]; 

and criminal possession of stolen property in the fifth degree 

[P.L. §165.40].1 

 On August 3, 2011, the Family Court held a probable cause 

hearing at which twelve-year-old Sha P., the complainant’s 

brother, testified (A3).2  He told the court that the trouble 

                     
1On August 23, 2011, Corporation Counsel filed a superseding 

petition charging the same twelve counts as the original 
petition but adding another supporting deposition. 

2Parenthetical citations refer to the pages of the tran-
scripts of the hearings held on the following dates: A—xx/xx/11, 
B—xx/xx/11, C—xx/xx/12, D—xx/xx/12, E—xx/xx/12, F—xx/xx/12, G—
xx/xx/12, and H—xx/xx/12.  Parenthetical references to the 
Investigation Report (I&R) prepared by the Department of 
Probation (and received in evidence at the XX, 2012, hearing) 
are preceded by an “I.”  Parenthetical references to the Mental 
Health Services report (MHS) (also received in evidence at the 
XXX, 2012, hearing) are preceded by a “J.”  
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between S. and Delroy (whom he referred to as “D.”) started two 

days earlier at “a cookout” that occurred at the brothers’ 

building on or about XX, 2011 (A14-15).  The two argued, Delroy 

pushed S., and S. “got tired and gave him two punches” (A14-15).  

Two days later, on the evening of July 30, 2011, another 

altercation occurred in front of B. Boulevard, the building 

where Delroy lives (A3-5, 8).  Asked by the prosecutor how this 

incident became “physical,” Sha testified that S. stated that he 

wanted to fight Delroy, “grabbed [Delroy] and started to punch 

him” (A15-17).  S., who is “a lot taller” and “a lot bigger” 

than Delroy, began choking Delroy with his hand around Delroy’s 

neck (A3-5, 9-10).  Sha tried to intervene, pulling his brother 

away to prevent him from strangling Delroy (A10-11). 

 Delroy later “bear hugged” S. and then ran into his own 

building with a knife in his hand and with Sha chasing him (A3-

5, 11-12).  Five seconds after the bear hug, S. leaned over, and 

his brother noticed that S.’s back was bleeding (A5).  After 

hearing this testimony, the Family Court found probable cause 

for continuing the prosecution (A20). 

 On the question of whether to parole or remand Delroy, the 

prosecutor described the incident between the two youngsters as 

“a mutual fight” that did not justify the use of a knife (A21-

22).  The court responded: “To characterize this as an ordinary 

fight I think is unfair.  The complainant’s own brother 
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testified that his brother’s position was actually choking 

[Delroy] before [Delroy] stabbed him” (A22).  The Family Court 

recalled the witness, Sha P., and asked him further questions 

about the incident (A29-36).  Sha told the court that other 

persons pulled the complainant away to prevent him from 

strangling Delroy (A32).  The much bigger complainant had had 

both hands around Delroy’s neck (A33-34).  Approximately ten to 

fifteen seconds passed between the time the others pulled the 

complainant off Delroy and the time Delroy put the complainant 

in a bear hug (A30).  The court decided to keep Delroy in remand 

(A38).  On August 11, 2011, the Family Court paroled Delroy 

“under house arrest” to live with his grandmother in a different 

neighborhood (8/11/11 Tr. at 8). 

II. Suppression Hearing 

In a voluntary disclosure form dated XXX, 2011, the 

prosecution informed the defense that it intended to introduce 

in evidence a statement that Delroy made to the police at his 

home on the night of XXX, 2011.  In a motion dated XXX, 2011, 

Delroy’s counsel moved to suppress any statements Delroy made to 

the police and any physical evidence the police seized from his 

home on the ground that the evidence was obtained in violation 

of the state and federal constitutions and state law.  In an 

answering affirmation dated XXX, 2011, the prosecution opposed 

the motion to suppress, contending that Delroy was not in police 
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custody at the time he made the statement and that the police 

lawfully acquired the knife from the home, but consented to the 

holding of a suppression hearing. 

At the XXX, 2011, hearing on Delroy’s motion to suppress, 

New York City Police Officer Paul K., who had been an officer 

for two and one-half years, testified that on XXX, 2011, he was 

in uniform, with his gun holstered at his side, working with two 

uniformed partners (B4-5, 23).  At 9:00 p.m. that day, he 

responded to a radio run reporting an assault in front of B. 

Boulevard (B14).  When he and his partners arrived at that 

location, he saw a large crowd of at least twenty persons near 

S. P., who was face down on the sidewalk, bleeding from what 

appeared to be a stab wound in his back (B5-6, 17). 

After the officers summoned an ambulance, they asked the 

persons present what had happened (B6).  A woman who identified 

herself as Delroy’s sister stated that her brother “was being 

bullied” and “got into a fight with [the complainant], and her 

brother had stabbed [him]” (B6, 16-17).  The officers asked 

where Delroy was, and his sister “said he was right next door in 

the apartment building at B. Boulevard, and she said without 

question that she would take us to him, to her, to the apartment 

where he lives and where she lives” (B7).  Delroy’s sister led 

Officer K. and one of his partners, Officer R., to  apartment XX 

on the first floor of a nearby building; she entered, leaving 
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the door open, and called “for Delroy to come out” (B7-8, 18).  

The two officers followed her into the apartment (B8). 

Asked whether he intended to arrest Delroy in the 

apartment, Officer K. responded: “Not exactly” but 

“[p]otentially” (B19).  Inside the officer saw Delroy, his 

sister, and a young male who may have been his brother (B8-9).  

The officers did not ask to speak to a parent (B20).  Instead, 

Officer R. asked Delroy “what happened” (B10).  Delroy 

responded: “he had got into a fight with [S.].  . . . [S.] was 

bothering him, Delroy.  Delroy went to go find his brother.  He 

could not find his brother, and he came back with a knife and he 

stabbed [S.]” (B10). 

Officer K. described Delroy as “a young boy” of “very small 

stature” and testified that the police questioning was “a very 

sensitive subject” that Officer R. handled “with care” (B12, 

22).  The police did not tell Delroy that he was free to leave 

or that he did not have to speak to the police (B22).  Officer 

K. admitted that the police did not read the Miranda warnings 

prior to questioning Delroy and claimed that Delroy “was not in 

handcuffs at that point” and thus the Miranda warnings were not 

required because Delroy was not under arrest (B21).  Officer K. 

believed that Delroy’s mother was in the apartment at the time 
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of the police questioning, but he was not sure the mother was in 

the room with Delroy at the time of the questioning (B12).3 

After Delroy made his statement to the police, Officer R. 

handcuffed him (B24).  The officer was not sure whether the 

handcuffing occurred before or after the police obtained the 

knife, but the officers were not concerned about any threat 

Delroy might pose: “he’s a little boy.  He’s not exactly like a 

threat to myself or Ofcr. R.” (B25).  Officer R. asked Delroy’s 

sister if she knew where the knife used in the incident was, and 

she retrieved a knife from the kitchen sink and gave it to 

Officer R. (B13).4  Officer K. described Delroy’s sister as 

“extremely cooperative” (B14). 

After the prosecution rested its case at the suppression 

hearing, the defense called Delroy’s mother, M. S., who 

testified that on the night in question she returned home to 

find a crowd of people in front of her building and S. on the 

ground (B27).  She returned to her apartment; inside at that 

time were her 27-year-old daughter, her 21-year-old son, and 

Delroy (B27-28).  She has “a huge apartment”; she was in the 

kitchen getting clothes ready to wash, and from the kitchen one 

cannot hear what is happening in the front of the apartment 

                     
3The officer recalled that later, after the police put 

Delroy in handcuffs, his mother followed them out of the 
apartment (B20). 

4On cross-examination, Officer K. denied that it was Delroy 
who retrieved the knife from the kitchen (B25). 
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(B28-29).  The police arrested Delroy that night, but she did 

not see the officers take him from the apartment (B28-29).  She 

subsequently saw him in handcuffs in a police van parked outside 

(B29-30).  At no point that night did she speak to any police 

officers (B30). 

In summation at the suppression hearing, the prosecutor 

argued that the police lawfully entered the home at the 

invitation of Delroy’s sister and that Delroy was not in police 

custody at the time he made his statement inside the home (and 

thus Miranda warnings were not required) (B32-34).  Delroy’s 

counsel argued Delroy had been in police custody and his 

statement was not knowingly, intelligently, and voluntarily made 

(B34-37). 

III. Suppression Ruling 

 The Family Court orally denied the motion to suppress on 

XXX, 2011 (B37-38).  The court found Officer K. credible and 

ruled that the police were lawfully in the home, having been 

invited inside by Delroy’s sister, who gave the police the 

knife, and that the police acted properly in obtaining the 

statement without reading the Miranda warnings (B37-38). 
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IV. Fact-Finding Hearing 

The thirteen-year-old complainant, S. P., a seventh-grade 

student, testified that he lived at B. Boulevard (C31-32).  On 

XXX, 2011, at 4:45 p.m., he rode his Razor scooter to a nearby 

store, where he “ask[ed] one of my friends, like he was a man, I 

ask[ed] him if he could watch it for me.  He said okay” (C33).  

The complainant continued: “As soon as I came back out the 

store, the man left and my scooter was gone” (C33).  He 

subsequently saw Delroy riding a scooter the complainant 

believed was his (C34).  The complainant knew Delroy from the 

neighborhood and knew which building he lived in (C48). 

Later that evening, accompanied by his twin brother Sha, 

the complainant went to Delroy’s building, saw Delroy’s sister 

in front of the building, and asked her if she knew where he was 

(C35, 37, 57).  She said Delroy was inside the apartment (C35).  

The complainant entered the building and found a scooter in the 

first-floor hallway (C35-36).  No one gave the complainant 

permission to enter that building, and he slipped inside after 

someone opened the door to exit (C52-54). 

Believing that scooter was his own,5 the complainant began 

to leave with it (C35-36).  Delroy came out of his apartment, 

                     
5The complainant testified that his scooter had an 

identifying mark “on the [R]azor like right there on the grip 
tape” (C36).  He also claimed that his mother bought the scooter 
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and the two had a “tugga-war fight” over the scooter (C36).  At 

one point during the tussle, Delroy “hit me in my head,” on the 

right side of his face, called him “a bitch,” and then ran back 

inside his apartment (C36).  The complainant left the building 

with the scooter and asked his brother to take it to their 

apartment, but his brother did not do so and instead hid it 

under a nearby car (C37, 56). 

The angry complainant and his brother returned to Delroy’s 

building to confront Delroy; the complainant planned to hit him 

(C38, 57, 60).  The complainant, who was six feet, one inch tall 

at the time he testified, admitted that he was taller, heavier, 

and stronger than Delroy (C60-63, 70).  The complainant had had 

previous fights with Delroy in which the complainant had struck 

the smaller Delroy multiple times (C63-64).  On other occasions, 

after Delroy was “messing with my brother,” the complainant 

challenged Delroy to a fight (C67).  The complainant had also 

been involved in fights with other neighborhood kids (C64-65).  

The complainant denied having previously carried a knife and 

denied showing the knife off to other neighborhood kids (C67). 

A “whole bunch of people” accompanied the complainant and 

his brother as they marched to Delroy’s building; these were the 

complainant’s friends “that always want to see a fight” (C38, 

                                                                  
for him earlier that summer (C50-51).  He denied having taken 
the scooter from another boy (C51). 



- 12 - 

68).  The complainant had told his brother that he was “gonna go 

get Delroy,” and the complainant’s friends overheard that remark 

and accompanied him (C70).  The complainant did not know whether 

any of his friends were carrying sticks (C70). 

Delroy came outside accompanied by his older brother (C38, 

72).  The complainant’s brother was standing right behind him 

(C68).  The complainant said to Delroy: “why you took my scooter 

and he said it’s not yours, it’s mine, and I said why you lying 

and then we just started fighting” (C76).  The complainant 

admitted that he started the confrontation by yelling at Delroy, 

but the complainant claimed that Delroy and his brother were the 

first ones to start “cursing” (D12). 

Delroy “came and he started fighting me, that’s after I 

came and tried to defend myself when he hit me first” (C38).  

Delroy “started punching me rapidly,” and the complainant “hit 

back” (C38-39).  The complainant admitted hitting Delroy more 

than once (C76).  He denied that his brother or any of his 

friends hit Delroy (C77).  The complainant testified that the 

onlookers were both his friends and Delroy’s friends, and they 

were “hyping it up,” urging both boys to fight (D18-19). 

The complainant put Delroy against a wall and had one hand 

on Delroy’s neck and the other on Delroy’s chest (C39, 77; D13-

14).  Delroy bit the complainant’s arm in response (D13-14).    

Asked if he was “really angry” after Delroy bit him, the 
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complainant answered: “No.  Yeah” (D14).  The complainant only 

removed his hands from Delroy’s throat because Delroy bit him 

(D14).  After removing his hand from Delroy’s throat, the 

complainant used the hand to punch Delroy (D14). 

Delroy escaped the complainant’s grip, and the complainant 

heard Delroy’s brother Mi. say, “take out the knife” (C39-40).  

The complainant “didn’t pay attention to what [Mi.] said” 

because the complainant was “so busy hitting Delroy” (C80).  The 

complainant saw that Delroy “took out something, but I thought 

it was like a pencil or something” (C40).  The complainant was 

distracted by the crowd that had gathered and was “cheering and 

stuff” (C40).  The complainant claimed that none of the other 

persons present tried to stop the fight (D19). 

Delroy then “came up to me and he just stab me in my left 

back in like the side of my back” (C40).  Delroy “drag[ged] my 

body around and he stab[bed] me in my back” (C45).  The 

complainant claimed that Delroy was able to use one hand to grab 

the complainant’s shoulder and pull him down while using the 

other hand to stab him (D14).  The complainant testified that he 

did not know whether Delroy was on the ground, beneath the 

complainant, at the time the complainant was stabbed (C80). 

Bleeding from his back, the complainant walked back to his 

building where his mother called an ambulance, which took him to 

Jacobi Hospital (C41-42).  At the hospital, a tube was inserted 
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in his lung and the wound was stapled (C43-44).  On direct 

examination, he claimed he was in the hospital for “a few 

weeks”; on cross-examination, he claimed he did not know how 

long he was in the hospital and did not dispute the defense 

assertion that it was only four days (C43; D15).  At the time he 

testified in XXX, 2012, the complainant claimed he still had a 

small scar, “[a] line,” from the wound he received in the 

incident (D20). 

The complainant’s twin brother, Sha P., testified that on 

the night of XXX, 2011, he saw the complainant in front of their 

building with a scooter (D22-23).  Sha testified that he and the 

complainant are twins whom their mother treats equally; if she 

buys something for one boy, she buys the same thing for the 

other (E5).  Sha did not own a scooter, and their mother had not 

bought a scooter for the complainant, either (5-6).  Sha did not 

know how his brother had obtained the scooter he claimed 

belonged to him (E4). 

The complainant told his brother that Delroy had “punched 

him in the face” (D22-23).  Sha suggested his brother go 

upstairs to his apartment with the scooter and not come back 

down, but his brother was intent on returning to Delroy’s 

building to fight him (D24-25, 34-35).  The complainant told a 

friend, David, to put the scooter under a car (E7).  The 

complainant then went to Delroy’s building accompanied by Sha 
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and the nine or ten kids in front of the building who were 

friends of both the complainant and Delroy (D24-25). 

Sha admitted that he and his brother had fought with Delroy 

on prior occasions, but he claimed not to be able to remember 

whether he or his brother had ever hit Delroy (D32).  Sha 

testified that, on the day of the fight, the complainant “was a 

lot bigger” and “weighed a lot more” than Delroy (D38). 

When the group arrived at Delroy’s building, Sha saw 

Delroy, his brother, and his sister, along with five other 

youths, in front of the building (D25-26).  Several adults were 

present, and they told the complainant to go home, but he 

ignored them and confronted Delroy instead (D39).  The 

complainant and Delroy “exchanged words, then started fighting” 

(D26).  Sha claimed that Delroy threw the first punch,6 and then 

the complainant “choked him and put him on the wall” (D26).  The 

complainant had Delroy “pressed up against the wall” and 

“started choking” him with both hands around his neck (E10).  

The other youths who accompanied the twin brothers gathered 

closely around the complainant and Delroy, yelling “get him” 

(E12). 

                     
6On cross-examination, Sha admitted that, at the earlier 

probable cause hearing, he told the court, in response to the 
prosecutor’s question, that the incident became “physical” when 
his brother “grabbed [Delroy] and started to punch him” (D37-
38). 
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Delroy “got out of the hold” and “stepped back five or six 

feet” (D26).  Sha first testified that it was the complainant 

who then put Delroy “in a bear hug” (D26).  Prodded by the 

prosecutor, who switched the actors around and suggested to Sha 

that it had been Delroy who “put [the complainant] in a bear 

hug,” Sha testified that it was Delroy who “ran towards [the 

complainant] and put both arms around him” (D27).  Delroy then 

“stepped back and ran into his building” with a knife in his 

hand (D27-28).  Sha subsequently observed that his brother 

appeared to be bleeding from his back (D27-28). 

Sha testified that his brother and Delroy had been fighting 

but that his brother was not touching Delroy “right before” the 

bear hugging (D28).  Sha claimed that no one participated in the 

fight other than his brother and Delroy and that no one tried to 

intervene to break up the fight (D29).7  He also claimed that he 

saw no weapons on his brother or the other youths gathered 

around to watch the fight (D29). 

New York City Police Officer Paul K. testified that on XXX, 

2011, at 9:00 p.m., responding to a radio run, he arrived at B. 

Boulevard to discover complainant S. P. face down on the 

sidewalk “with what appeared to be a stab wound in his back” 

(B40-41; C17).  A crowd of twenty to thirty persons was in the 

                     
7On cross-examination, Sha admitted that at the probable 

cause hearing he had testified that other persons had intervened 
to try to pull the complainant off Delroy (E14). 
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area (C18).  Led by Delroy’s sister, Officer K. and his partner 

went to her family’s nearby apartment where Delroy was inside 

(B43).  Officer K. was “really surprised” at how small the then-

eleven-year-old Delroy was (C22). 

Delroy stated that “he got into a fight with [S. P.]; that 

he was picked on by [S. P.]; that after he got into a fight he 

went back to his apartment to find his brother.  He couldn’t 

find his brother so he took the knife, went back to [S.] and 

stabbed him” (B43; C20).  Inside the apartment, Delroy’s sister 

gave the police the knife that she suggested had been used in 

the incident (B43-44).  The officer identified exhibit one as 

that knife (C8-15). 

The prosecution introduced in evidence, as exhibit two, the 

redacted records of the complainant’s treatment at XX Medical 

Center (E15-16).  Those records showed that the complainant was 

admitted on XXX, 2011, and discharged on XXX, 2011; during that 

time, he was treated for a stab wound to the back and a 

collapsed lung (Ex. 2).  The prosecution then rested its case 

(E16). 

Called as a defense witness, Delroy’s twenty-eight-year-old 

sister K. W. testified that on XXX, she lived at B. Boulevard 

with her family, including Delroy (F3-5).  After the police 

officers arrived, she told them Delroy was inside the apartment 

and the officers followed her inside (F5-6).  After the police 
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questioned and handcuffed Delroy, an officer saw a knife in the 

kitchen and seized it (F11).  At no point did K. give a knife to 

the police (F11). 

K. knew both S. and Sha P., who had been Delroy’s friends 

and had been to K. and Delroy’s apartment to play video games 

(F12).  K. was aware of one prior incident between the twin 

brothers and Delroy in which Delroy ended up with a bloody mouth 

(F13).  The twins frequently bullied and fought other youths in 

the neighborhood (F13-14).  On one prior occasion, the twins 

tried to bully Delroy in order to steal his Play Station video 

game (F15).  K. testified that the scooter Delroy had with him 

on XXX, 2011, had been borrowed from another boy (not the twins) 

who lived several blocks away (F15-17).  She had not previously 

seen the complainant with a scooter (F17). 

 In summation, Delroy’s counsel argued that the prosecution 

had failed to prove beyond a reasonable doubt that Delroy had 

not acted in self defense (F21-34).  Counsel pointed out that 

the Family Court could see “that Delroy is a small statured 

eleven-year-old boy” and that the complainant and his brother 

“were bigger and taller than Delroy” (F22, 28).  Counsel 

suggested that Delroy was not large enough to have pulled the 

complainant down before stabbing him and that Delroy stabbed the 

foot-taller complainant when he leaned forward and was choking 

Delroy and that Delroy stabbed him in order to be able to 
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breathe (F29).  With regard to the larceny charge, counsel 

argued that the prosecution had failed to prove beyond a 

reasonable doubt that the scooter belonged to the complainant 

(F33).  The prosecutor argued that the evidence demonstrated 

that it had proved all the charges beyond a reasonable doubt and 

that Delroy “has not put forth sufficient evidence to show 

justification” (F43). 

V. Fact-Finding Decision 

 On XXX, 2012, the Family Court, without making any 

particular findings of fact, found that Delroy had committed the 

delinquent acts of second-degree assault, fourth-degree criminal 

possession of a weapon, petit larceny, and fifth-degree criminal 

possession of stolen property (F43-44).  The court dismissed the 

other counts (F44). 
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VI. Dispositional Hearing 

The Family Court received the Probation Department’s 

Investigation Report (I&R) in evidence as exhibit one (G3).  The 

I&R stated that, at the time of disposition, Delroy for the last 

year had been living with his grandmother on East XXth Street in 

the Bronx in accordance with the court order that paroled him 

but required him to live there rather than with his mother, who 

lives in a building next to the complainant (I4).  Delroy shared 

his grandmother’s four-bedroom home with his aunt and three 

cousins (I4).  Delroy’s mother visited him twice a week (I4).  

The Administration for Children’s Services (ACS) had never 

investigated the grandmother’s home (I4). 

Delroy’s grandmother stated that he was not a behavioral 

problem at home (I4).  Delroy attended an afterschool program 

and then went to his godfather’s home, where he received 

computer lessons (I4).  Delroy’s father lived in Connecticut and 

had telephone contact with his son (I5).  When Delroy lived with 

his mother, he had no behavioral problems at home, followed his 

curfew, regularly attended school, did his chores, and never ran 

away from home (I5).  Delroy’s mother wanted him to return home 

to live with her, and Delroy too preferred to live with his 

mother (I5). 

Delroy had no prior arrest record or PINS history (I3, 6).  

Regarding this incident, Delroy stated that at 2:00 p.m. on XXX, 
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2011, he borrowed a scooter from his friend David, rode it home, 

and placed it in the hallway in front of his apartment door 

(I3).  At 8:00 p.m. that night, the complainant came to Delroy’s 

building and, after an argument during which Delroy pushed the 

complainant, the complainant took the scooter (I3).  Later, the 

complainant challenged Delroy to a fight, “grabbed him around 

the neck with both hands and pushed him down to the ground” 

(I3).  Delroy, who had earlier picked up a knife from the ground 

and had it in his hand, hit the complainant in the back with the 

knife as the complainant was choking him on the ground (I3).  

Delroy “expressed feeling sorry for his actions and stated that 

he was wrong for hitting [the complainant] with the knife.  He 

stated that he has learned his lesson and this will never happen 

again” (I3).  Delroy’s mother “was shocked and disappointed by 

her son’s involvement with this incident and she was surprised 

because she did not expect this behavior from him” (I6).  His 

mother stated that Delroy “used very poor judgment hitting the 

victim with the knife and she feels that he has learned his 

lesson and he will never do this again” (I6). 

At the time the I&R was prepared in the summer of 2012, 

Delroy attended M.S. XXX (I5).  School records showed “his 

attendance was good, but his academic performance was poor,” 

having recently failed four of six classes (I5).  Delroy was 

attending summer school in 2012 (I5).  The attached school 
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records showed he had no suspensions or history of disciplinary 

actions at school.  In the 2010-11 school year, he missed only 

eight days of school, and in the fall semester of 2011, he 

missed only five days (I5). 

Based on “the serious nature of the instant offense” and 

Delroy’s need for counseling and tutoring, the I&R recommended 

that the Family Court place Delroy on general supervision 

probation (I7). 

In a Mental Health Services report (MHS), psychologist D. 

W., Ph.D., described Delroy as “short and small-built” (J1).  

During the interview, Delroy “made good eye contact and his 

demeanor was mannerly” (J4).  Delroy wanted to become a 

basketball player and hoped to attend Duke University because it 

has a “good basketball team” (J3).  Delroy stated that, 

including the incident with which he was charged, he had been in 

only two fights (J3).  He had felt “sad” during the one-year 

period this case was pending “because I stabbed S., cause I 

never meant to do it” (I3).  In the one year since the incident, 

Delroy had participated in counseling at school and in the Way 

Home program (J3).  He had learned that “if I have a problem I 

should go to an adult, keep away from trouble, if somebody says 

something just walk away” (J3). 

Delroy’s “fund of information was low” and “his abstract 

thinking skills were within the low normal range for his age” 
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(J4).  His memory was good, but his math skills were poor (J4).  

Testing showed he had an IQ of 83, “placing him in the low 

average range of intellectual functioning and the 13th 

percentile” (J4). 

Dr. W. found Delroy to be “personable” and noted that he 

“took responsibility for stabbing peer and seems to genuinely 

regret it” (J7).  The report noted that both Delroy and his 

mother “cooperated with treatment and appear to have come away 

with coping and monitoring strategies that they believe to be 

sufficient to avoid any recurrence” (J8).  The report concluded 

that, “[g[iven Delroy’s history of impulsivity, aggression, and 

erratic academic performance . . . he is at moderate risk of 

future aggression and delinquency in the absence of an extended 

intervention” (J8).  The report recommended probation with 

general supervision including family therapy, a comprehensive 

educational evaluation, and an after-school program (J8-9). 

Also received in evidence, as exhibit A (G3), was an 

intensive case management (ICM) progress report from the 

Department of Probation, dated XXX, 2012, stating that “Delroy 

has been in full compliance with the conditions of the court.”  

Exhibit B (G3), an XXX, 2012, report from the New York Foundling 

Way Home program, which had been working with Delroy and his 

family for a year, stated that Delroy and his family members had 
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participated in a number of therapy sessions that had been 

helpful to Delroy. 

A packet of documents received in evidence as exhibit C 

included a number of reports from the Way Home program (G3).  A 

XXX, 2012, letter from the program stated that “Delroy has been 

engaged six days a week using an internet-based tutoring program 

at his father’s place of business in order to improve his 

academic performance, and feedback from his school has supported 

[his mother’s] view that all his hard work has had good results” 

(Ex. C).  An XXX, 2011, summary of the psychiatric evaluation of 

Delroy conducted by Dr. M. C. stated that he did not have “any 

psychiatric issues” and that this incident was “a really 

unfortunate situation” in which Delroy “was being bullied pretty 

significantly and is at fault for not letting any adults know” 

(Ex. C).  The psychiatrist found Delroy “to be a very well 

adjusted, responsible, well behaved, respectful young boy” (Ex. 

C).8 

Received in evidence as exhibit D was the final report 

submitted by the Way Home program, dated XXX, 2012, noting that 

Delroy was now living with his mother and “family members are 

happy now that Delroy has returned home” (H5; Ex. D).  The final 

                     
8After receiving these documents in evidence on XXX, 2012, 

the Family Court changed the terms of Delroy’s parole so that he 
could return home to living with his mother with the requirement 
that he stay away from the complainant (G6). 
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ICM progress report from the Department of Probation, dated XXX, 

2012, and received in evidence as exhibit E (H5), stated that 

Delroy “continues to be in full compliance with the ICM program.  

He is adjusting very well to be[ing] back home.  There [have] 

been no negative reports from his school or home.” 

Delroy’s counsel asked the court to grant an adjournment in 

contemplation of dismissal (ACD) (H9).  The prosecutor 

recommended that the court adjudicate Delroy a juvenile 

delinquent and place him on enhanced supervision probation for 

eighteen months (H3). 

VII. Disposition 

 On XXX, 2012, the Family Court adjudicated Delroy a 

juvenile delinquent and placed him on “level two probation” for 

a period of eighteen months with the usual probation 

requirements and referrals for a pro-social activity program 

and, if necessary, tutoring (H11).  The court stated that 

“[t]his is not a case in which [Delroy] took responsibility for 

his actions.  This case went to trial, he was found by this 

Court after a trial to have committed assault in the second 

degree and related offenses.  That is a concern to the Court in 

terms of disposition” (H11). 



- 26 - 

ARGUMENT 

POINT I 

THE FAMILY COURT ERRED IN DENYING THE 
ELEVEN-YEAR-OLD APPELLANT’S MOTION TO SUP-
PRESS THE STATEMENT HE MADE TO THE POLICE, 
WITHOUT BENEFIT OF THE MIRANDA WARNINGS OR 
THE GUIDANCE OF A PARENT, WHERE THE POLICE 
SUBJECTED APPELLANT TO CUSTODIAL INTERRO-
GATION WHEN, AFTER DEVELOPING PROBABLE 
CAUSE TO ARREST HIM DURING THEIR ON-THE-
SCENE INVESTIGATION OF THE STABBING, TWO 
UNIFORMED OFFICERS CONFRONTED APPELLANT IN 
HIS HOME. 

 
The statement the police obtained from Delroy in his 

apartment on the night of XXX, 2011, was not made as a result of 

a voluntary and intelligent waiver of Miranda rights.  Indeed, 

Officer K. never read the Miranda warnings to Delroy nor did the 

officer attempt to contact Delroy’s parent before subjecting him 

to interrogation.  While the prosecution argued that Delroy was 

not in custody at the time of the questioning, the record 

clearly shows otherwise.  After having already found the 

complainant on the ground bleeding from a stab wound to his back 

and after having already been told by Delroy’s sister that 

Delroy was the person who stabbed him, two uniformed police 

officers entered Delroy’s apartment not to investigate an 

unknown situation but rather to arrest him for having stabbed 

the complainant.  Delroy’s mother was in the apartment at that 

time, but the police officers made no attempt to have her in the 

room during the interrogation.  Delroy, unaccompanied by a 
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parent, was facing two uniformed, armed police officers who were 

demanding that he tell them what had happened regarding the 

stabbing of the complainant.  No eleven year old under those 

circumstances would have felt free to ignore the officers and 

walk away without answering their questions.  Thus the Family 

Court erred in not suppressing Delroy’s statement. 

 Family Court Act §305.2(3) provides that when a police 

officer takes a juvenile into custody, the officer “shall 

immediately notify the parent . . . that the child has been 

taken into custody.”  The officer must make “every reasonable 

effort to give [that] notice.”  F.C.A. §305.2(4); see also 

C.P.L. §§120.90(7) and 140.20(6).  Family Court Act §305.2(7) 

provides that the police shall not question a child unless the 

child and his parent or guardian have been advised of the 

Miranda rights.  The prosecution must prove beyond a reasonable 

doubt that it legally obtained the statement the juvenile made.  

People v. Valerius, 31 N.Y.2d 51, 55 (1972); People v. Huntley, 

15 N.Y.2d 72, 78 (1965). 

Furthermore, “[i]t is well recognized that over and beyond 

the ordinary constitutional safeguards provided for adults 

subjected to questioning, the police must exercise greater care 

to ensure that the rights of youthful suspects are vigilantly 

observed.”  People v. Hall, 125 A.D.2d 698, 701 (2d Dept. 1986).  

Juveniles need the support and guidance of a parent because they 
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are not “likely to understand the scope of their rights and how 

to protect their own interests.”  People v. Mitchell, 2 N.Y.3d 

272, 275 (2004).  Under the circumstances in the present case, 

the police improperly subjected eleven-year-old Delroy to 

custodial interrogation without trying first to ensure that a 

parent was present and without reading his Miranda rights. 

The Miranda Court held that “when an individual is taken 

into custody or otherwise deprived of his freedom by the 

authorities in any significant way and is subjected to 

questioning, the privilege against self-incrimination is 

jeopardized,” and the familiar Miranda warnings are required.  

Miranda v. Arizona, 384 U.S. 436, 478 (1966).  The Court also 

ruled that “[g]eneral on-the-scene questioning as to facts 

surrounding a crime or other general questioning of citizens in 

the fact-finding process is not affected by our holding.”  Id. 

at 477; see Matter of Kwok T., 43 N.Y.2d 213, 218 (1977) 

(“routine police investigation of suspicious conduct on the 

street generally does not entail a significant deprivation of 

freedom which would require Miranda warnings”). 

The test for determining whether the person is in custody 

“is not what the defendant thought, but rather what a reasonable 

man, innocent of any crime, would have thought had he been in 

the defendant’s position.” People v. Yukl, 25 N.Y.2d 585, 589 

(1969).  The age of the suspect is considered, and thus “[t]he 
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standard is whether a reasonable person of respondent’s age who 

was innocent of any crime would have believed that his freedom 

was significantly restricted.”  Matter of Robert P., 177 A.D.2d 

857, 858 (3d Dept. 1991) (holding that fifteen-year-old boy who 

was “asked” to accompany the police chief to the station was in 

custody); see Matter of Dalton BB., 61 A.D.3d 1105, 1106 (3d 

Dept. 2009) (fifteen year old held to be in custody); People v. 

Alaire, 148 A.D.2d 731, 734 (2d Dept. 1989) (defendant in 

custody where “a reasonable person of 16 years of age, innocent 

of any crime, and in the position of the defendant, would have 

believed” he was not free to leave).  As the Supreme Court has 

stated, “[i]t is beyond dispute that children will often feel 

bound to submit to police questioning when an adult in the same 

circumstances would feel free to leave.  Seeing no reason for 

police officers or courts to blind themselves to that 

commonsense reality, we hold that a child’s age properly informs 

the Miranda custody analysis.”  J.D.B. v. North Carolina, 131 

S.Ct. 2394, 2398-99 (2011).9  

                     
9The Court in J.D.B. emphasized that the age of juvenile 

suspects is a proper factor to consider in the custody analysis 
because it will usually be “known to the officer at the time of 
the interview, or would have been objectively apparent to any 
reasonable officer.”  131 S.Ct. at 2404.  That is especially 
true in the present case where not only was Delroy only eleven 
years old at the time of the police questioning but Officer K. 
described him as “a young boy” of “very small stature,” “a 
little boy” (B12, 22, 25).  Once the police officers saw how 
young and tiny Delroy was, they certainly should not have 
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To be in police custody, a suspect need not have been 

handcuffed or formally placed under arrest: “an examination of 

the circumstances and the atmosphere in which the interrogation 

takes place is essential to a determination of whether a person, 

who has not actually been physically detained or formally placed 

under arrest, has been deprived of his freedom in any 

significant way so as to require the police to give the 

necessary warnings.”  People v. Rodney P., 21 N.Y.2d 1, 5-6 

(1967); see People v. Ventiquattro, 138 A.D.2d 925, 928 (4th 

Dept. 1988) (fifteen-year-old suspect held to be in custody 

where the record showed “significant limitations upon 

defendant’s freedom of movement to the degree associated with 

formal arrest”).10  As this Court has held, “[w]e are not 

prepared to say that a reasonable 15-year-old, confronted by 

three police officers conducting the type of questioning that 

occurred here, even in his own home with his mother present, 

would have felt free to leave or that such questioning was not 

custodial.”  Matter of Ricardo S., 297 A.D.2d 255, 256 (1st Dept. 

2002). 

                                                                  
questioned him without first at least determining whether his 
mother was in the home (as she in fact was).   

10Thus Officer K.’s explanation for why he did not read the 
Miranda warnings to Delroy before the questioning—because Delroy 
was not in handcuffs and formally under arrest—betrayed a 
misunderstanding of the law.  See Matter of Ricardo S., 297 
A.D.2d 255, 256 (1st Dept. 2002) (Family Court erred in ruling 
that juvenile was not in custody for Miranda purposes because he 
had not been formally arrested). 
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In Matter of Chad L., 131 A.D.2d 760, 761 (2d Dept. 1987), 

the court found that the ten-year-old suspect in a homicide had 

been in custody when questioned by two detectives at 11:00 p.m. 

in a bedroom at the juvenile’s home: “a reasonable 10-year-old, 

innocent of any crime, would have believed that his freedom had 

been infringed upon in a significant way.”  See People v. 

Garcia, 103 A.D.2d 753, 754 (2d Dept. 1984) (sixteen year old 

held to be in custody where questioned at his home by four 

police officers); People v. Benedict V., 85 A.D.2d 747 (2d Dept. 

1981) (sixteen-year-old student held to be in custody where 

summoned from class and questioned by a police detective and the 

school principal).11 

In the present case, by the time the uniformed police 

officers confronted and interrogated Delroy, they were no longer 

engaged in general on-the-scene questioning regarding what had 

occurred.  They had already investigated the reported assault 

that they were responding to and discovered the complainant, 

face down on the sidewalk, bleeding from a stab wound in his 

back.  The officers summoned an ambulance for the complainant 

and then began their on-the-scene investigation by questioning 

persons in the gathered crowd as to what had happened.  Delroy’s 

                     
11As those cases demonstrate, the police interrogation can 

be custodial even if it takes place at the suspect’s home or 
school.  See also People v. Burry, 52 A.D.3d 856, 859 (3d Dept. 
2008) (police questioning in defendant’s home held to be 
custodial). 



- 32 - 

sister stepped up and told the officers that Delroy and the 

complainant had had a fight during which Delroy stabbed the 

complainant.  The officers asked her where Delroy was, and his 

sister said he was in their nearby apartment and she would lead 

the officers there. 

At that point, the officers were no longer conducting a 

general investigation of what had happened but rather, having 

developed probable cause, were going to Delroy’s home to arrest 

him for having stabbed the complainant.12  When the officers 

entered the apartment, they did not tell Delroy that he did not 

have to speak to them and they did not attempt to contact his 

mother before questioning him.  Under those circumstances, a 

reasonable eleven-year-old boy, unaccompanied by a parent, would 

not believe that he was free to ignore the officer’s questions.  

See Matter of Robert H., 194 A.D.2d 790, 791 (2d Dept. 1993) 

(fifteen-year-old suspect was in custody where police did not 

tell him “he could speak to his parents”).  Officer K. never 

told Delroy that he was free to leave, nor did the officer 

testify that he would have allowed Delroy to leave.  See Matter 

of Rennette B., 281 A.D.2d 78, 86 (1st Dept. 2001) (juvenile not 

                     
12Officer K. was a little coy in his testimony on this 

point, telling the court that he went to Delroy’s apartment 
“[n]ot exactly” with the intent of arresting him but 
“[p]otentially” with that intent (B19). 
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in custody where police officer testified that she was free to 

leave during the questioning). 

The investigation phase of the crime ended when the police 

went to Delroy’s apartment to arrest him.  Cf. Rennette B., 281 

A.D.2d at 86 (juvenile not subjected to custodial interrogation 

where “there was no apparent crime” and thus “no suspect 

necessitating custody”).  At that point, the police knew what 

had happened and questioned Delroy only to obtain an 

incriminating statement.  Thus, the questioning clearly 

constituted custodial interrogation.  People v. McCowen, 159 

A.D.2d 210, 213 (1st Dept. 1990) (“In view of the existence of 

probable cause to arrest defendant prior to his being asked to 

describe the jewelry, further interrogation of defendant should 

have been preceded by Miranda warnings”). 

As one court has stated, “where criminal events at the 

crime scene have been concluded and the situation no longer 

requires clarification of the crime or its suspects, custodial 

questioning will constitute interrogation.”  People v. Soto, 183 

A.D.2d 926, 927 (2d Dept. 1992).  This case, like People v. 

Johnson, 64 A.D.2d 907, 910 (2d Dept. 1978), aff’d, 48 N.Y.2d 

674 (1979), concerns an “after-the-fact investigation” in which 

“a definite crime had been committed, the criminal events at the 

crime scene had been concluded and the interrogation took place 

at a distance from the situs of the crime.”  See People v. 
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Hardy, 5 A.D.3d 792, 793 (2d Dept. 2004); People v. Bastian, 294 

A.D.2d 882, 884 (4th Dept. 2002); People v. Weaver, 177 A.D.2d 

809, 810 (3d Dept. 1991); People v. McIntyre, 138 A.D.2d 634, 

636 (2d Dept. 1988). 

Delroy was only eleven years old at the time the police 

confronted him.  He knew that his sister had brought the police 

to their home, and he knew that the police were there with 

regard to the fight he had just had with the complainant.  It 

would have been apparent to anyone that the police were there to 

make an arrest for the stabbing.  See People v. Oramus, 25 

N.Y.2d 825, 826 (1969) (questioning was custodial where “from 

the onset defendant was, and must have been, a prime suspect”); 

Hall, 125 A.D.2d at 700 (fifteen year old held to be in police 

custody where it was “apparent to the defendant that he had 

become a suspect and was not free to simply terminate the 

questioning and leave”). 

A reasonable eleven-year-old boy in Delroy’s position would 

certainly not have felt free to ignore the police officers, and 

thus the officers subjected Delroy to custodial interrogation 

without benefit of the Miranda warnings or the presence and 

guidance of a parent.  The Family Court, consequently, erred in 

denying Delroy’s motion to suppress the statement.  The 

suppression issue may only require a remand for further 

proceedings.  Appellant, however, will likely have completed his 
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eighteen-month period of probation by the time this appeal is 

decided, and thus remittal of this case for a new fact-finding 

hearing would serve little purpose.  This Court instead should 

reverse the fact-finding and dispositional orders and dismiss 

the petition.  Matter of Carol L., 100 A.D.2d 762 (1st Dept. 

1984) (“Inasmuch as appellant has already served the one-year 

term of probation imposed at the dispositional hearing, the 

petition is dismissed since no purpose would be served by a 

remand”); accord Matter of Girard L., 92 A.D.2d 471 (1st Dept. 

1983); Matter of Tracy B., 80 A.D.2d 792 (1st Dept. 1981); see 

Matter of Robert OO., 34 A.D.3d 1074, 1075 (3d Dept. 2006); 

Matter of Peter C., 220 A.D.2d 584, 585 (2d Dept. 1995).  In the 

alternative, appellant requests that the Court remit the case 

for a new fact-finding hearing. 

POINT II 

THE PROSECUTION FAILED TO PROVE BEYOND A 
REASONABLE DOUBT THAT APPELLANT COMMITTED 
PETIT LARCENY OR WAS KNOWINGLY IN POSSES-
SION OF STOLEN PROPERTY WHERE THE COM-
PLAINANT TESTIFIED THAT HE LEFT HIS 
SCOOTER OUTSIDE A STORE, ASKING A FRIEND 
TO WATCH IT, AND WHEN HE RETURNED OUTSIDE 
THE FRIEND AND THE SCOOTER WERE GONE, AND 
THE COMPLAINANT SUBSEQUENTLY SAW APPELLANT 
WITH THE SCOOTER. 

 
The Family Court found that the prosecution proved beyond a 

reasonable doubt that Delroy not only was knowingly in 

possession of stolen property (the scooter) but also that he 
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stole the scooter.  Neither of those charges is supported by the 

record.  The complainant himself testified that he asked a 

friend to watch his scooter while he shopped in a store.  When 

he returned, he discovered that the scooter and the friend were 

both gone.  He subsequently saw Delroy with what he claimed was 

his scooter, but the record fails to show how Delroy came into 

possession of the scooter.  Under those circumstances, the 

prosecution failed to prove beyond a reasonable doubt that 

Delroy committed the delinquent acts of petit larceny and 

criminal possession of stolen property. 

The prosecution must prove each and every element of the 

delinquent acts charged beyond a reasonable doubt.  Matter of 

Winship, 397 U.S. 358, 368 (1970).  This Court conducts a review 

of both the sufficiency and the weight of the evidence.  People 

v. Bleakley, 69 N.Y.2d 490, 495 (1987).  The Family Court found 

that Delroy committed petit larceny, which requires a showing 

that the accused stole property.  P.L. §155.25.  Under P.L. 

§155.05(1), “[a] person steals property and commits larceny 

when, with intent to deprive another of property or to 

appropriate the same to himself or to a third person, he 

wrongfully takes, obtains or withholds such property from an 

owner thereof.” 

The Family Court also found that Delroy committed fifth-

degree criminal possession of stolen property, which required 
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the prosecution to prove that he “knowingly possesse[d] stolen 

property.”  P.L. §165.40.  An essential element of criminal 

possession of stolen property is that “[t]he property must have 

been stolen by someone.”  People v. Colon, 28 N.Y.2d 1, 8 

(1971); see People v. Cullen, 138 A.D.2d 501, 502 (2d Dept. 

1988); People v. Pauli, 130 A.D.2d 389, 391 (1st Dept. 1987); 

People v. Bryson, 118 A.D.2d 791, 792 (2d Dept. 1986). 

The prosecution presented very little evidence regarding 

the theft charges.  The complainant testified that on the 

afternoon of XXX, 2011, he rode his scooter to a nearby store.  

He saw a friend, an adult male, in front of the store and asked 

the friend to watch the scooter while he went inside.  The 

friend agreed to do so, and the complainant left the scooter 

outside on the sidewalk in broad daylight.  When he returned 

outside, both the friend and the scooter were gone from the 

front of the store.  The complainant later saw Delroy from a 

distance riding what appeared to be the complainant’s scooter.13 

                     
13The complainant testified that the only way he could 

identify this common Razor scooter as his was by a mark it had 
on the grip.  He would not have been able to see that mark from 
a distance, and thus he had no way of knowing that the scooter 
he saw Delroy riding, from a distance, was his own. 

Some doubt also exists as to whether this scooter actually 
belonged to the complainant.  He denied taking it from another 
boy and claimed that his mother had bought the scooter for him 
earlier in the summer of 2011.  The prosecution did not call the 
complainant’s mother to corroborate that claim.  The 
complainant’s twin brother, however, testified that their mother 
treated the boys equally; if she bought something for one boy, 
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That sparse narrative fails to demonstrate that Delroy 

either stole the scooter or was subsequently in possession of a 

scooter he knew to be stolen.  The prosecution simply failed to 

show under what circumstances Delroy came to be in possession of 

the scooter.  The complainant testified that the adult male to 

whom he entrusted the scooter was a friend, and thus the 

prosecution knew the identity of this individual and could have 

called him as a witness to testify as to what happened to the 

scooter while the complainant was in the store.  The prosecution 

failed to do so, and thus it failed to demonstrate that Delroy 

stole the scooter or knew it had been stolen.  If the 

complainant’s friend had allowed Delroy to take the scooter, 

then the scooter was not stolen by Delroy nor would he have had 

any reason to believe that the friend had stolen the scooter.14 

                                                                  
she bought it for the other as well.  The twin, Sha, testified 
that his mother had not bought him a scooter, and she also did 
not buy a scooter for the complainant.  Sha did not know how his 
brother had come to possess the scooter he claimed was his. 

After the complainant illegally entered Delroy’s building 
and took the scooter, he returned to his own building with it, 
but he rejected his brother’s advice that he take it inside 
their apartment and instead he had a friend hide the scooter 
under a parked car—an unlikely place to leave a scooter that he 
allegedly owned and that had allegedly been “stolen” earlier 
that day when left outside.  The complainant also testified that 
he and Delroy argued and fought a tug-of-war over the scooter, 
each claiming it belonged to him.  Delroy’s claim was 
corroborated by his sister, who testified that Delroy had 
borrowed the scooter from a friend in the neighborhood. 

14While Delroy could not have been guilty of larceny, the 
adult friend to whom the complainant entrusted the scooter might 
have been.  See People v. Merante, 59 A.D.3d 207, 208 (1st Dept. 



- 39 - 

In People v. Moore, 291 A.D.2d 336, 337 (1st Dept. 2002), 

the complainant fell asleep on the subway, awoke twenty minutes 

later, and realized that his wallet was missing.  Thirty to 

fifty minutes later, two police officers found the defendant 

outside a subway station in possession of the complainant’s 

wallet.  Id.  This Court reversed the convictions of grand 

larceny and criminal possession of stolen property on the ground 

the prosecution had failed to prove those charges beyond a 

reasonable doubt: “The People introduced no direct evidence that 

established when or how defendant came into possession of the 

wallet, that he took it or knew that it had been taken from the 

complaining witness, or that the wallet indeed was stolen, 

rather than lost.”  Id.  The Court concluded that “the gaps in 

the People’s evidence can only, impermissibly, be filled by 

conjecture.”  Id. at 339. 

Moore followed the holding in People v. Keelan, 189 A.D.2d 

625, 626-27 (1st Dept. 1993), in which the complainant, who was 

traveling on a train, noticed at some point that her wallet was 

missing, and the defendant was subsequently found in possession 

of the wallet.  This Court reversed the convictions for grand 

larceny and criminal possession of stolen property because “[n]o 

                                                                  
2009) (upholding conviction for third-degree grand larceny where 
defendant allowed a car to be stored on his property and agreed 
not to move it, but then later “got rid of the car” by giving it 
to a friend). 
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direct evidence of guilt was introduced.  The People never 

established when or how the defendant came into possession of 

the wallet and failed to prove beyond a reasonable doubt that he 

stole it or knew that it was stolen, or that it was, indeed, 

stolen, rather than lost.”  Id. at 626-27.  See People v. 

Serrano, 55 A.D.3d 450, 451 (1st Dept. 2008) (reversing burglary 

conviction where “the trier of fact lacked any basis for 

concluding, beyond a reasonable doubt, that defendant stole the 

property as opposed to finding property stolen by someone 

else”); People v. McFarland, 181 A.D.2d 1007 (4th Dept. 1992) 

(reversing conviction for criminal possession of stolen property 

where prosecution showed only that complainant “accidentally 

left her purse in a shopping cart”; “[p]roof that property is 

missing is not necessarily sufficient to support the conclusion 

that the property was stolen”). 

In Matter of Carlique P., 42 A.D.3d 367, 368-69 (1st Dept. 

2007), this Court made clear that “suspicion is not a sufficient 

basis to affirm a fact finding” and reversed findings of petit 

larceny and criminal possession of stolen property.  The Court 

found insufficient evidence on which to base such findings and 

ruled that “[t]o hold otherwise would be sheer speculation.”  

Id. at 370.  The same is true here.  This Court’s holdings in 

Moore and Keelan make clear that the record in this case 

contains insufficient evidence on which to base a finding that 
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Delroy stole the scooter or was in possession of a scooter he 

knew had been stolen by someone.  Thus, the Family Court’s 

findings to petit larceny and criminal possession of stolen 

property must be set aside. 

POINT III 

THE PROSECUTION FAILED TO PROVE BEYOND A 
REASONABLE DOUBT THAT APPELLANT DID NOT ACT 
IN SELF DEFENSE WHERE THE RECORD SHOWS THAT 
THE COMPLAINANT WAS THE AGGRESSOR IN THE 
FIGHT; THE COMPLAINANT WAS ACCOMPANIED BY 
HIS BROTHER AND A GANG OF YOUTHS; APPELLANT 
MERELY REACTED TO THE COMPLAINANT’S INITIAL 
ATTACK; AND, RIGHT BEFORE APPELLANT STABBED 
THE COMPLAINANT, THE COMPLAINANT HAD HIS 
HANDS AROUND APPELLANT’S NECK AND WAS 
CHOKING HIM. 

The issue in this case is whether Delroy properly acted in 

self defense in order to defend himself against the aggressive 

behavior of the complainant, who angrily attacked him.  The 

complainant twice confronted Delroy at Delroy’s home.  The 

complainant first illegally entered Delroy’s building and fought 

him over the ownership of a scooter.  Even after the complainant 

won that tug-of-war and left Delroy’s building with the scooter, 

the complainant, accompanied by his twin brother and a group of 

friends, returned to Delroy’s building with the express purpose 

of beating him up.  It was only after the complainant had 

attempted to strangle Delroy that Delroy defended himself with 

the knife.  Given the lethal force used by the complainant, 

Delroy—in front of his own home—had the right to defend himself 
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with the knife.  The complainant would never have suffered an 

injury had he not returned to Delroy’s home and assaulted him.  

The complainant suffered a serious injury as a result of that 

assault, but the prosecution failed to prove beyond a reasonable 

doubt that Delroy was unjustified, and thus the Family Court 

erred in finding that Delroy committed assault in the second 

degree. 

Justification is a defense in any criminal or delinquency 

prosecution.  P.L. §35.00; F.C.A. §303.3.  As the Court of 

Appeals has stated, “[j]ustification does not make a criminal 

use of force lawful; if the use of force is justified, it cannot 

be criminal at all.”  People v. McManus, 67 N.Y.2d 541, 545 

(1986).  Furthermore, the justification defense “does not 

operate to excuse a criminal act, nor does it negate a 

particular element of a crime.  Rather, by recognizing the use 

of force to be privileged under certain circumstances, it 

renders such conduct entirely lawful.”  Id. at 546. 

Penal Law §35.15 provides that a person may use physical 

force, including deadly physical force, in self defense.  For a 

proper justification defense, “[g]enerally, the force permitted 

is related to the degree of force reasonably believed necessary 

to repel various threats.”  Matter of Y.K., 87 N.Y.2d 430, 433 
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(1996).  The accused has “no duty to retreat before using 

physical force.”  Id.  He or she must retreat before using 

deadly physical force only if he or she can do so “with complete 

personal safety.”  P.L. §35.15(2)(a).  He or she need not 

retreat “in his or her dwelling.”  P.L. §35.15(2)(a)(i).  The 

prosecution has the burden of proving beyond a reasonable doubt 

that the accused was not acting in self defense.  McManus, 67 

N.Y.2d at 546.15 

In determining whether the prosecution has met its burden, 

the finder of fact must engage in an “assessment of 

reasonableness which must be determined from the point of view 

of the particular defendant under the standard of a reasonable 

person in defendant’s circumstances at the time of the 

incident.”  People v. Wesley, 76 N.Y.2d 555, 557 (1990); see 

People v. Goetz, 68 N.Y.2d 96, 115 (1986).  This analysis 

“requires a determination of reasonableness that is both 

subjective and objective.”  Wesley, 76 N.Y.2d at 559.  Thus not 

only must the accused actually have believed that the use of 

physical force was necessary, but also that belief must have 

been reasonable: “The critical focus must be placed on the 

                     
15The prosecutor incorrectly argued to the Family Court that 

Delroy had the burden of proving justification (F43). 
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particular defendant and the circumstances actually confronting 

him at the time of the incident, and what a reasonable person in 

those circumstances and having defendant’s background and 

experiences would conclude.”  Id.; see People v. Long, 104 

A.D.2d 902, 903 (2d Dept. 1984) (“The defendant’s state of mind 

is the crucial inquiry when a claim of justification is 

raised”).  The record in this case shows that the prosecution 

failed to prove beyond a reasonable doubt either that Delroy 

himself did not actually fear he was in danger or that a 

reasonable person in Delroy’s position would not have so 

believed.   

The complainant, S. P., admitted on the stand that he was 

the initial aggressor in both confrontations with Delroy on the 

night of XXX, 2011.  The complainant believed that Delroy had a 

scooter that may have belonged to the complainant, and the 

complainant came up with a plan to get it back—a plan that 

involved trespass if necessary.  Accompanied by his brother, the 

complainant went to Delroy’s apartment building and asked 

Delroy’s sister, who was outside, if she knew where Delroy was.  

The sister told him that Delroy was inside the building in their 

apartment.  Without asking permission from Delroy, his sister, 

or any other resident of that building, the complainant waited 
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for a resident to emerge from the building and then illegally 

slipped in through the opened door.  The complainant found a 

scooter in the hallway outside Delroy’s door and attempted to 

steal away with it.  Delroy apparently heard him doing so and 

came out of the apartment.  The two then had a tug-of-war over 

the scooter, which the complainant won.  According to the 

complainant, during the tussle, Delroy hit him once in the head, 

called him “a bitch,” and went back into his apartment (C36). 

The complainant admitted that this incident left him angry.  

He went home and discussed it with his brother and a group of 

friends.  He then decided to return to Delroy’s home to beat him 

up.  Thus no doubt exists as to who was the aggressor in the 

fight that led to the complainant’s injury: the complainant 

boasted to his brother and his friends that he was “gonna go get 

Delroy” (C70).  The complainant admitted that he was taller, 

heavier, and stronger than Delroy.  He also admitted that he 

brought his brother and a posse of friends to the fight.  The 

complainant, who had a history of fighting in the neighborhood, 

even admitted that he had attacked Delroy on prior occasions and 

hit him multiple times. 

In front of Delroy’s home, the complainant confronted and 

attacked him.  The complainant accused Delroy of taking the 
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complainant’s scooter; Delroy denied doing so, stating that the 

scooter the complainant took from the hallway outside Delroy’s 

apartment door had belonged to Delroy.  The complainant admitted 

that he started the fight by yelling at Delroy (although he 

claimed that Delroy was the first one to use a cuss word).  The 

complainant claimed that Delroy started throwing punches while 

the complainant was merely defending himself.  He admitted, 

however, that he hit Delroy more than once. 

The complainant further admitted that he put Delroy against 

a wall and had one hand around Delroy’s neck and the other on 

hiss chest.  As he was choking Delroy, the latter bit him on the 

arm to avoid being strangled.  The complainant removed his hand 

from Delroy’s neck only because Delroy bit him.  The complainant 

was angry about being bit and used that hand to punch Delroy.  

The complainant was “so busy hitting Delroy” that he did not pay 

attention to what others in the crowd were saying (C80).  The 

complainant claimed that the much smaller and weaker Delroy was 

then able to use one hand to pull down the complainant’s 

shoulder, from the front, while stabbing him in the back with 

the other hand.  The complainant conceded that Delroy might have 
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been on the ground, with the complainant on top of him, at the 

time he was stabbed.16 

The testimony of the complainant’s twin brother, Sha, 

bolstered the justification defense.  He did not support his 

brother’s claim that the scooter belonged to him and testified 

that he did not know how his brother came to be in possession of 

that scooter.  After the complainant told him about the tussle 

with Delroy over the scooter, Sha urged his brother to let the 

matter drop, to return to their apartment and stay there.  The 

complainant, however, was determined to attack Delroy and 

ignored his brother’s advice.  Sha further testified that as he, 

his brother, and their gang of friends marched to Delroy’s home, 

several adults told the complainant to go home instead, but the 

complainant also ignored their counsel.  Sha confirmed that his 

brother was much bigger and stronger than little Delroy.  Sha 

also testified that he and his brother had fought Delroy on 

prior occasions. 

Although Sha testified on direct examination that, after 

the complainant and Delroy exchanged words, Delroy threw the 

                     
16Much of the complainant’s testimony was exaggerated.  For 

example, he claimed that he was hospitalized for several weeks 
as a result of his injury, but the medical records showed he 
spent only five days in the hospital. 
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first punch, on cross-examination Sha admitted that at the 

earlier probable cause hearing he told the court that the 

complainant was the first one to turn it into a physical 

confrontation by grabbing Delroy and punching him.17  The 

complainant then had Delroy “pressed up against the wall” and 

“started choking” him with both hands around his neck (E10).  

The complainant’s friends crowded around, urging the complainant 

to “get him” (E12). 

At the fact-finding hearing, Sha initially testified that, 

once Delroy got free from the chokehold, the complainant put 

Delroy in a bear hug.  That version makes sense because one 

would not normally describe a much smaller person as putting the 

big guy in a bear hug.  It is the larger person—the bear—who 

puts the smaller person in a bear hug.  And that act by the 

complainant—choking Delroy and putting him in a bear hug—

supports Delroy’s use of force to protect himself.  The 

complainant had already attempted to choke the life out of 

Delroy, and Delroy did not have to wait for the complainant to 

succeed in that goal before defending himself.  The prosecutor 

                     
17Sha’s testimony at the fact-finding hearing that no one 

tried to pull the complainant off Delroy was undermined by his 
previous testimony at the probable cause hearing that other 
persons intervened to try to pull the complainant, who had both 
hands around Delroy’s neck, off Delroy. 
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got Sha to change his testimony and claim that Delroy put the 

complainant in the bear hug, but the initial version of the 

story was far more plausible. 

The only other evidence the prosecution presented came from 

Officer Paul K., who told the court that he was “really 

surprised,” upon first seeing Delroy, at how small he was (C22).  

That testimony supports appellant’s position that the much 

smaller Delroy was simply defending himself against the 

complainant’s use of lethal force.  Delroy’s statement to 

Officer K. was also consistent with a justification defense.  

Delroy told the officer that the complainant had bullied him and 

the two got into a fight during which Delroy found it necessary 

to use a knife to defend himself. 

The testimony of Delroy’s sister, K. W., also supported the 

defense.  She told the court that the twins often bullied and 

fought other youths in the neighborhood and that on one prior 

occasion the twins had attacked Delroy and left him with a 

bloody mouth.  On another occasion, the twins tried to steal a 

Play Station from Delroy.  

As in so many cases, after the dust settled, the 

prosecution determined that Delroy was the “bad guy” and the 

complainant the victim solely because the complainant suffered 
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an injury that required medical treatment.  The fact that the 

complainant suffered a more serious injury, however, should not 

be the determinative factor.  In many self-defense cases, it is 

the bad guy who suffers the greater injury simply because he or 

she was in the wrong and had it coming.  The prosecution here 

simply ignored the fact that the complainant initiated the first 

fight by illegally entering Delroy’s building and that the 

complainant also initiated the second fight by returning to 

Delroy’s building, with a mob, intent on beating and choking 

him.  Delroy simply defended himself while standing in front of 

his home. 

The record in this case thus shows that the prosecution 

failed to demonstrate that Delroy did not act in self defense.  

Delroy was able to defend himself successfully.  He used the 

knife only because the complainant had used his hands as lethal 

weapons to try to strangle Delroy.  Defending himself in front 

of his own home, Delroy did not have to wait until the 

complainant achieved his goal.  Delroy used the force that was 

necessary to defend himself and cause the complainant to cease 

attacking him.  At no point in this fight did the complainant 

and his posse quit the scene and head back to their own 

building.  Rather, the complainant and his gang remained in 
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front of Delroy’s building and presented a clear and present 

danger from which Delroy could not safely retreat.  Under those 

circumstances, Delroy did not commit a delinquent act. 

This case is very similar to this Court’s recent decision 

in People v. Morgan, 99 A.D.3d 622, 623 (1st Dept. 2012).  

There, this Court found that the defendant “was justified in 

stabbing the complainant in the cheek because she reasonably 

believed this was necessary to defend herself against the 

complainant’s use or imminent use of deadly force, i.e., she 

reasonable believed that the complainant, although unarmed, was 

about to seriously injure her.”  Id. at 622.  In that case, like 

this one, the complainant was the initial aggressor; he pushed 

the defendant against a wall and began punching her.  Id. at 

623.  Given a prior history in which the complainant had choked 

and beaten the defendant, the defendant “had reason to believe 

she was in danger of serious physical injury if she continued to 

allow him to beat her” even though he was unarmed.  Id.  The 

same is true here where Delroy did not have to wait for the 

enraged complainant to strangle him again before defending 

himself with the knife. 

In other cases where the accused has used a weapon to 

defend himself, this Court and other courts have found that act 
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justified.  See Y.K., 87 N.Y.2d at 434 (prosecution failed to 

show juvenile was not acting in self defense when she used a 

knife to stab an attacker during a fight); People v. Rojas, 80 

A.D.3d 782, 783-84 (2d Dept. 2011) (verdict against the weight 

of the evidence where defendant used deadly force, a steering 

wheel locking device, “The Club,” to hit the complainant once on 

the back of the head in order to protect a third party); Matter 

of Jose M., 250 A.D.2d 685, 686 (2d Dept. 1998) (“the Family 

Court’s conclusion that the justification defense was disproven 

beyond a reasonable doubt is contrary to the weight of the 

credible evidence” where, during a fight between the accused 

juvenile and the complainant, the accused struck the 

complainant’s eye with a key because the accused “used the key 

when all else, including kicking with his foot, failed, and he 

felt trapped and scared”); Matter of Ismael S., 213 A.D.2d 169, 

170-72 (1st Dept. 1995) (prosecution failed to prove accused was 

not acting in self defense where the accused, who was losing a 

fight, cut the complainant’s neck with a piece of glass); Matter 

of Charles W., 61 A.D.2d 1033, 1034 (2d Dept. 1978) (juvenile 

properly acted in self defense where the deceased chased after 

him with an iron bar). 
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In sum, the prosecution failed to disprove the 

justification defense because the complainant was the initial 

aggressor and Delroy used the force necessary to defend himself 

against the complainant’s assault.  Consequently, the Family 

Court erred in finding that Delroy committed the delinquent act 

of second-degree assault. 

* * * * 

 The prosecution’s failure to disprove the justification 

defense beyond a reasonable doubt clearly requires a dismissal 

of the finding of second-degree assault.  The Family Court also 

found Delroy guilty of criminal possession of a weapon in the 

fourth degree, in violation of P.L. §265.01(2), on the ground 

that he possessed the knife “with intent to use the same 

unlawfully against” the complainant.  If Delroy was justified in 

his use of the knife, then the prosecution failed to prove that 

he used it unlawfully.  People v. Richards, 22 Misc. 3d 798, 

803-06 (N.Y. Co. Crim. Ct. 2008); see People v. Jones, 4 Misc. 

3d 782, 783-87 (Bronx Co. Sup. Ct. 2004); People v. Laramore, 1 

Misc. 3d 5, 6-7 (App. Term, 2d Dept., 2003).  Under the facts 

set out above, the prosecution failed to prove that Delroy was 

unjustified and thus it failed to prove that he intended to use 

the knife unlawfully.  He did not use it to commit a robbery but 
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rather only to protect himself.  Thus the finding to criminal 

possession of a weapon in the fourth degree must also be 

reversed. 

POINT IV 

AN ADJOURNMENT IN CONTEMPLATION OF DISMISS-
AL WAS THE LEAST RESTRICTIVE AVAILABLE AL-
TERNATIVE THAT WOULD PROMOTE APPELLANT’S 
BEST INTERESTS WHILE ALSO PROTECTING THE 
COMMUNITY WHERE THIS WAS APPELLANT’S FIRST 
OFFENSE, IT WAS OUT OF CHARACTER, HE WAS NOT 
A DISCIPLINARY PROBLEM AT HOME OR SCHOOL, 
AND HE HAD ALREADY RECEIVED APPROPRIATE SER-
VICES DURING THE ONE-YEAR PERIOD THE CASE 
WAS PENDING IN FAMILY COURT. 

This case was Delroy’s first delinquency adjudication.  

Even assuming that the prosecution disproved self defense beyond 

a reasonable doubt, Delroy’s actions were clearly provoked by 

the much larger complainant and the mob he brought with him.   

Delroy’s involvement in this incident was out of character.  He 

did not have a history of violence, and he came from a close-

knit family.  Delroy was not a behavioral problem at home or 

school.  He got in no further trouble during the year the case 

was pending in Family Court, and he received extensive services 

during that period.  The record, therefore, failed to show that 

Delroy needed any supervision or treatment other than what could 
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have been provided under the terms of an ACD, and thus the 

Family Court erred in adjudicating Delroy a juvenile delinquent. 

The dispositional order must be “the least restrictive 

available alternative” that takes into account the best 

interests of the juvenile and the need for protection of the 

community. F.C.A. §352.2(2)(a).  Family Court Act §315.3(1) 

provides that the Family Court may order that “the proceeding be 

‘adjourned in contemplation of dismissal.’”  An ACD order 

adjourns the proceeding for a period of not more than six months 

and “[i]f the proceeding is not restored, the petition is, at 

the expiration of the order, deemed to have been dismissed by 

the court in furtherance of justice.”  F.C.A. §315.3(1).  Upon 

issuing an ACD order, the court may require the juvenile to 

fulfill “such terms and conditions as the court deems 

appropriate.”  F.C.A. §315.3(1). 

This incident was certainly a serious matter, but it was 

Delroy’s first offense and he was only eleven years old.  

Moreover, he was clearly provoked by the complainant’s 

outrageous behavior in illegally entering Delroy’s building, 

taking the scooter, and returning—accompanied by a gang of 

youths—to Delroy’s home with the express purpose of doing him 

bodily harm.  Delroy contended that he was defending himself 
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when he struck the complainant with the knife, but he 

nevertheless expressed remorse about the incident and stated 

that it was wrong for him to have used the knife.  His mother 

was “shocked and disappointed” by his actions and expected 

better from her son.  She, too, believed that Delroy had learned 

a lesson and would not repeat that kind of behavior.  The 

psychologist who prepared the MHS report believed that Delroy 

“genuinely regret[ted]” his actions (J7).  A psychiatrist who 

evaluated Delroy found that he had no psychiatric issues and was 

“a very well adjusted, responsible, well behaved, respectful 

young boy” (Ex. C).  The psychiatrist found the incident to be 

“a really unfortunate situation” in which Delroy “was being 

bullied pretty significantly” (Ex. C).   

Whether living with his mother or grandmother, Delroy never 

had any problems at home.  He got along with his family members, 

performed his chores, and complied with his curfew.  He attended 

an afterschool program and received extra tutoring in computers 

from his godfather.  He maintains a relationship with his 

father, who lives in Connecticut.  Delroy does not use drugs or 

alcohol and has never belonged to a gang. 
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Delroy’s school attendance was good, but his grades needed 

improvement.  Thus he attended summer school in 2012.  He had no 

history of school suspensions. 

In the one-year period the case was pending in Family 

Court, Delroy stayed out of trouble and participated in 

counseling at school and in the Way Home program.  He fully 

complied with all the conditions of parole set by the Family 

Court. 

 The I&R and MHS both recommended that Delroy receive 

services as part of a period of probation.  But Delroy had 

already been receiving services for a year and any additional 

services could have been provided as part of an ACD. 

At the very least, the Family Court should have granted 

Delroy an ACD.18  This case is very similar to Matter of Jeffrey 

                     
18In denying the ACD, the Family Court impermissibly 

punished Delroy for exercising his constitutional right to have 
a fact-finding hearing rather than pleading guilty.  The Family 
Court claimed that Delroy did not take “responsibility for his 
actions” because “[t]his case went to trial” and “[t]hat is a 
concern to the Court in terms of disposition” (H11).  That is 
clearly an impermissible factor to consider in fashioning an 
appropriate disposition.  The court may not punish a person “for 
doing what the law allows him to do.”  People v. Patterson, 106 
A.D.2d 520, 521 (2d Dept. 1984).  Thus, the court may not 
increase the sentence imposed in retaliation for the defendant’s 
exercising his constitutional right to a trial.  People v. 
Howard, 217 A.D.2d 530 (1st Dept. 1995) (“defendant was 
impermissibly punished for exercising his constitutional right 
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C., 47 A.D.3d 433, 434 (1st Dept. 2008), which involved “an 

altercation between appellant and his brother in their home” in 

which others intervened to stop the fighting.  As in this case, 

“[w]hile appellant may have overreacted to the situation, his 

outburst appears to have been in response to the heat of the 

moment provocation.”  Id.  Like Jeffrey, Delroy had “no prior 

delinquency or PINS findings, and there are no reports of 

alcohol or illegal drug use.”  Id.  Thus this Court ruled that 

Jeffrey should not be adjudicated a juvenile delinquent but 

rather should have his case converted to a PINS proceeding.  Id.  

For those same reasons, under similar facts, Delroy should not 

be left with the stigma of a juvenile delinquency adjudication. 

The facts of the present case are also similar to Matter of 

Israel M., 57 A.D.3d 274, 276 (1st Dept. 2008), in which the 

Family Court, after finding that the juvenile had committed 

second-degree assault, rejected an ACD based on “the seriousness 

of the crime.”  This Court reversed and ordered an ACD where, as 

in this case, this was appellant’s “first contact with the 

                                                                  
to a trial by jury”); People v. Brown, 70 A.D.2d 505, 506 (1st 
Dept. 1979) (“defendant was being punished for proceeding to 
verdict, rather than receiving merely the sentence which his 
crime and record justified”).  The Family Court was way off base 
in imposing a harsher sanction because Delroy exercised his 
constitutional right to present his defense of justification. 
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juvenile system,” it was “an apparent aberration in behavior,” 

“he comes from a stable home and school environment,” and “his 

post-incident conduct has been exemplary.”  Id. at 275-76; see 

Matter of Tyttus D., 107 A.D.3d 404 (1st Dept. 2013); Matter of 

Besjon B., 99 A.D.3d 526 (1st Dept. 2012); Matter of Osriel L., 

94 A.D.3d 523 (1st Dept. 2012); Matter of Hakeem F., 92 A.D.3d 

403, 404 (1st Dept. 2012); Matter of Tyvan B., 84 A.D.3d 462, 

463 (1st Dept. 2011); Matter of Julian O., 80 A.D.3d 525 (1st 

Dept. 2011); Matter of Anthony M., 47 A.D.3d 434, 435 (1st Dept. 

2008).19 

This case is a good example of someone who has learned his 

lesson and committed to improving his behavior.  Under all the 

circumstances, Delroy’s act of delinquency—committed when he was 

only eleven and in response to extreme provocation—was 

outweighed by the positive facts in the record supporting an 

ACD.  An adjudication of delinquency was inappropriate in this 

case because it was not the least restrictive available 

disposition and in fact burdened Delroy, who was sincerely 

trying to improve his behavior, with the unnecessary status of a 

                     
19The Second Department also recently held in two cases that 

the Family Court erred in not granting an ACD.  Matter of 
Jonathan M., 107 A.D.3d 805 (2d Dept. 2013); Matter of Teriyana 
A. Mc., 100 A.D.3d 902, 903 (2d Dept. 2012). 
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juvenile delinquent, without the justification of providing 

needed services to him or advancing community safety interests.  

The Family Court thus erred in not dismissing or granting an 

ACD, which would have expired by the time this appeal is 

decided, and thus this Court should now dismiss the petition in 

the interest of justice, Tyttus D., 107 A.D.3d at 404 (granting 

ACD and dismissing petition where period of probation had 

expired), or remand the case to Family Court for imposition of 

an ACD nunc pro tunc to October 4, 2012.  Osriel L., 94 A.D.3d 

at 523. 
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    CONCLUSION 

FOR THE REASONS STATED IN POINT I, APPELLANT 
RESPECTFULLY REQUESTS THIS COURT TO REVERSE 
THE FACT-FINDING AND DISPOSITIONAL ORDERS, 
GRANT THE MOTION TO SUPPRESS THE STATEMENT, 
AND DISMISS THE PETITION OR, IN THE 
ALTERNATIVE, REMIT THE CASE TO FAMILY COURT 
FOR A NEW FACT-FINDING HEARING; FOR THE 
REASONS STATED IN POINTS II, III, AND IV, 
APPELLANT RESPECTFULLY REQUESTS THIS COURT 
TO REVERSE THE FACT-FINDING AND 
DISPOSITIONAL ORDERS AND DISMISS THE 
PETITION. 
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