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SUPREME COURT OF THE STATE OF NEW YORK 

APPELLATE DIVISION:  FIRST DEPARTMENT 

-------------------------------------X 

In the Matter of          :   

  

ALI C.,                           : Bronx Co. Fam. Ct. 

                                        Docket No.  

A Person Alleged to be     :   

A Juvenile Delinquent,     

                                     :  

Appellant. 

-------------------------------------X 

 

PRELIMINARY STATEMENT 

This appeal is taken pursuant to Family Court Act 

§§365.1(1) and 1112 from a final order of disposition of the 

Bronx County Family Court, dated XXX, 2011.  The order 

adjudicated appellant Ali C. a juvenile delinquent and placed 

him with the Office of Children and Family Services for twelve 

months.  The order followed a fact-finding determination in 

Westchester County Family Court on XXX, 2010, made upon 

admission, that Ali committed an act that, if committed by an 

adult, would constitute the crime of attempted assault in the 

third degree [P.L. §§110/120.00(1)] (Klein, F.C.J. [Westchester 

County], at fact-finding, and Alpert, F.C.J. [Bronx County], at 

disposition).  Ali’s notice of appeal was served and filed on 

XXX, 2011. 

QUESTION PRESENTED

Whether appellant’s admission was not 

voluntary, knowing, and intelligent where 
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the Family Court failed to advise him that 

he had a right to a trial at which the 

prosecution bore the sole burden of proving 

the acts charged beyond a reasonable doubt, 

that he had a right to remain silent at such 

a trial and his silence could not be held 

against him, and that by making an 

admission, he was giving up his right to be 

silent at such a trial; and failed to 

inquire whether any efforts had been made to 

give notice of the proceeding to appellant’s 

mother, who was absent, and instead 

appointed a guardian ad litem who received 

no allocution.  

STATEMENT OF FACTS 

I. Pre-Petition Hearing  

 

On XX, 2010, in Westchester County Family Court, the Office 

of the Westchester County Attorney filed an application (docket 

number D-/10) pursuant to F.C.A. §307.4 to detain appellant Ali 

C. in a juvenile detention facility pending the filing of a 

delinquency petition (A3-4, 7).
1
  That request was filed because 

of an incident that allegedly had occurred on XX, 2010, at XXXX, 

where Ali had been placed at the conclusion of unrelated 

juvenile delinquency proceedings filed in New York County (A5).     

At the pre-petition hearing, the Assistant County Attorney 

(ACA) did not call any witnesses or otherwise present any 

evidence.  Rather, the ACA told the court that Ali had been 

                     
1
Numbers in parentheses preceded by A-I refer, respectively, 

to minutes of proceedings below on the following dates:  A-XXX, 

2010; B-XXX, 2010; C-XXX, 2010; D-XXX, 2010; E-XXX, 2010; F-XXX, 

2011; G-XXX, 2011; H-XXX, 2011; and I-XXX, 2011. 
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arrested by police at XXX on XX, 2010, and charged with third-

degree assault, based on an allegation that he and two other 

boys, while acting in concert, had attacked another youth at 

XXX, punching that youth in the face and causing bruising and 

swelling to that youth’s face and requiring the youth to receive 

stitches to his lip (A4-5).   

The ACA also asserted that Ali’s behavior at XXX in the 

period leading up to the alleged incident had not been good and 

that in late June 2010 XXX had filed a request with the Office 

of Children and Family Services (OCFS) seeking a modification of 

Ali’s placement, but that request had been denied (A6-7).  The 

ACA further stated that XXX did not want Ali back and that XXX 

and the prosecution jointly were requesting that Ali be remanded 

to secure detention pending further proceedings (A7).  The 

transcript of XX, 2010, does not indicate that any 

representative from XXX was present in the courtroom or that 

Ali’s mother, Ms. F. B., was present.
2
   

                     
2
Under F.C.A. §307.4(3), the requirements of F.C.A. §341.2 

are made applicable to pre-petition hearings.  Under F.C.A. 

§341.2(3) “[t]he respondent’s parent or other person legally 

responsible for his or her care shall be present at any hearing 

under this article and at the initial appearance.  However, the 

court shall not be prevented from proceeding by the absence of 

such parent or person if reasonable and substantial effort has 

been made to notify such parent or other person and if the 

respondent and his or her counsel are present.” 
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An attorney was assigned to represent Ali at the pre-

petition hearing (A3).  That attorney did not contest the 

court’s jurisdiction or oppose the application for a secure 

remand, but did indicate that Ali wished to return to XXX (A7).  

The court granted the application for pre-petition detention, 

and the matter was adjourned to XX, 2010 (A7-8).    

II.  Petition and Initial Appearance  

On XX, 2010, the Westchester County Attorney filed a 

petition in Westchester County Family Court (docket number D-

/10)
3
 charging Ali with committing an act that, if committed by 

an adult, would constitute third-degree assault [P.L. 

§120.00(1)] and attempted third-degree assault [P.L. 

§§110/120.00(1)].  The petition listed Ali’s mother as “Ms. F. 

B.” and listed her address as “XX Avenue, Apartment 5
th
 [sic], 

Bronx, New York.”  Attached to the petition were depositions 

from A. W., W. E., and K. M. concerning an incident alleged to 

have occurred at about 6:00 p.m. on XX, 2010, in a cottage at 

XXX in XX, New York.  The depositions alleged, inter alia, that 

Ali, while acting in concert with two other boys, wrestled with 

the complainant, also a resident at the facility, and punched 

him in the face.  

                     
3
When the proceeding was transferred to the Bronx County 

Family Court, it was assigned docket number D-/10.  
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On XX, 2010, Ali was produced in Westchester County Family 

Court for his initial appearance on the juvenile delinquency 

petition (B3).  The transcript of that date does not indicate 

that Ali’s mother, Ms. B., appeared in court.  Immediately there 

began a colloquy among the court, defense counsel, and the ACA 

concerning whether to appoint a special prosecutor because the 

complainant in the petition newly filed against Ali was himself 

a respondent in another juvenile delinquency petition filed by 

the Westchester County Attorney’s Office concerning the same 

incident, a development that the ACA thought would compromise 

his ability to speak to the complainant concerning the case 

against Ali (B4-6).  During the colloquy, the ACA stated his 

belief that Ali was “planning on making an admission” and Ali’s 

attorney noted that such a step would obviate any need to 

appoint a special prosecutor for the other case (B4-6).  The 

court and counsel then discussed adjourning the case to 

determine how to proceed and picked an adjourn date of XX, 2010 

(B6-7). 

After the adjourn date had been selected, Ali’s attorney 

entered a denial on his behalf (B7).  The ACA noted that “speedy 

trial is waived . . . just for the record” and asked that the 



 

6 

 

secure remand continue, a request that was granted without 

opposition (B7).
4
  The matter was adjourned to XX, 2011 (B8).   

The transcript of XX, 2010, contains no indication that the 

court advised Ali of his right to remain silent, as is required 

by F.C.A. §320.3, or that it made any inquiry of anybody as to 

whether “reasonable and substantial effort” had been made, as 

also is required under F.C.A. §320.3, to notify Ms. B. that a 

juvenile delinquency petition had been filed against her son and 

that he was making an initial appearance. 

III.  Admission  

  Ali was produced in court again on XX, 2010.  The 

transcript of that date does not indicate that Ms. B. was 

present in court.  After some brief colloquy, the ACA stated 

that Ali would be making an admission to the delinquent act of 

attempted third-degree assault [P.L. §§110/120.00(1)] (C4).  The 

ACA then proceeded to allocute Ali, asking: 

[ACA]:  Ali, do you understand you have a 

right to remain silent?  That means you 

don’t have to answer any of the questions 

                     
4
There was no discussion on XX, 2010, of affording Ali the 

probable cause hearing required by F.C.A. §307.4(7), which 

provides that a “petition shall be filed and a probable cause 

hearing held under Section 325.1 within four days of the 

conclusion” of a pre-petition hearing.  Under F.C.A. §325.1(3), 

“for good cause shown,” the court may adjourn the probable cause 

hearing “for no more than an additional three court days.” 
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that I ask you here this afternoon.  Do you 

understand that? 

[Ali]:  Yes, sir (5). 

After ascertaining that Ali understood that he had a right 

to an attorney and that one had been appointed to represent him 

and briefly interrupting the allocution to give Ali a chance to 

speak with “Ms. G.,” who had been appointed as guardian ad litem 

to stand “in place of your parents since your parents are not 

here today,”
5
 and to permit the removal of Ali’s handcuffs (C5-

7), the ACA continued with the allocution: 

[ACA]:  Ali, do you understand that you have 

a right to what we call a fact finding 

hearing?  It’s very similar to a criminal 

trial where I would have to produce 

witnesses and evidence to prove each and 

every allegation in this petition beyond a 

reasonable doubt.  Do you understand that? 

[Ali]:  Yes. 

[ACA]:  And do you understand that you were 

to have a right, through your attorney, to 

question any witnesses or any evidence that 

I were to produce?  Do you understand that?” 

[Ali]:  Yes, sir. 

[ACA]:  Do you also understand you have a 

right, through your attorney, to call any 

witnesses to testify and tell your side of 

the story?  Do you understand that? 

                     
5
The transcript of XX, 2010, does not indicate why Ms. B. 

was not present or that the court made any inquiry as to whether 

the statutorily required “reasonable and substantial effort” had 

been made to notify her that Ali was in court and contemplating 

making an admission. 
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[Ali]:  Yes, sir. 

[ACA]:  And do you understand that, by 

making an admission today, you’re waiving or 

giving up your right to that kind of 

hearing.  Do you understand that? 

[Ali]:  Yes, sir (C6-8). 

The ACA further explained to Ali that if the court were to 

accept his admission, the case would be transferred to Bronx 

County, and the Family Court there would have the power to 

choose from among several dispositions: a six-month adjournment 

in contemplation of dismissal; a period of probation--the 

prosecutor did not specify the possible duration of such a 

period; or a placement with OCFS for a period of up to one year 

initially, with possible extensions granted thereafter through 

his eighteenth birthday (C8-10). 

The ACA then asked Ali if he admitted that on XX, 2010, at 

XXX, while acting in concert and with the intent to cause 

physical injury to another person, he “punched or otherwise 

struck” the complainant, and Ali replied, “Yes” (C10-11).  The 

ACA asked Ali questions to elicit that no one had forced or 

threatened him to make an admission, that no one had promised 

him anything to get him to make an admission, and that he had 

not taken any medication, drugs, or alcohol that would prevent 

him from understanding what was happening in the courtroom 

(C11).  
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The ACA asked the court to accept Ali’s admission, and the 

court accepted it “as knowing, intelligent, and voluntary” 

(C12). The court later signed an Order of Fact-Finding and 

Change of Venue reciting, inter alia, that Ali had been “fully 

advised of his rights, including his right to fact-finding 

hearings,” and transferring the proceeding to the Bronx County 

Family Court with an adjourn date of XX, 2010  (Order of Fact-

Finding and Change of Venue, XX/10).   

IV.  Disposition 

 

Ali was produced in the Bronx County Family Court on XX, 

2010, where his case was assigned docket number D-/20.  An 

attorney from The Legal Aid Society’s Juvenile Rights Practice 

was assigned to represent him, and the court continued Ali’s 

remand to secure detention and ordered that dispositional 

reports be prepared for the next adjourn date (D2, 4).  The 

dispositional hearing was held on various dates between XX, 

2010, and XX, 2011.  Ali’s mother, Ms. B., appeared in Bronx 

County Family Court on XX, 2010, and attended the four 

subsequent court dates (E6; F3; G2; H2; I3).  On XX, 2011, the 

court adjudicated Ali a juvenile delinquent and placed him with 

the Office of Children and Family Services for twelve months 

(I7). 
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ARGUMENT 

APPELLANT’S ADMISSION WAS NOT VOLUNTARY, 

KNOWING, AND INTELLIGENT WHERE THE FAMILY 

COURT FAILED TO ADVISE HIM THAT HE HAD A 

RIGHT TO A TRIAL AT WHICH THE PROSECUTION 

BORE THE SOLE BURDEN OF PROVING THE ACTS 

CHARGED BEYOND A REASONABLE DOUBT, THAT HE 

HAD A RIGHT TO REMAIN SILENT AT SUCH A TRIAL 

AND HIS SILENCE COULD NOT BE HELD AGAINST 

HIM, AND THAT BY MAKING AN ADMISSION, HE WAS 

GIVING UP HIS RIGHT TO BE SILENT AT SUCH A 

TRIAL; AND FAILED TO INQUIRE WHETHER ANY 

EFFORT HAD BEEN MADE TO GIVE NOTICE OF THE 

HEARING TO APPELLANT’S MOTHER, WHO WAS 

ABSENT, AND INSTEAD APPOINTED A GUARDIAN AD 

LITEM WHO RECEIVED NO ALLOCUTION.  

Ali, who at the time of the incident was placed at XXX, 

admitted to committing an attempted third-degree assault on 

another resident of that facility.  Although it was clear that 

XXX did not want Ali back, the record does not indicate that any 

effort whatsoever was made to contact Ali’s mother, even though 

her name and address were listed on the petition, and there 

would have been time to contact her in the nine days between 

Ali’s initial appearance and the date when he made an admission.  

Ali already was in secure remand at the time of his initial 

appearance, but there was no discussion of affording him the 

probable cause hearing required by statute.   Moreover, although 

the court appointed a guardian ad litem to help Ali decide 

whether to make an admission, the guardian ad litem did not 

receive an allocution.  Further, although Ali was told that he 
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did not have to make an admission, he was never told that at a 

trial the prosecution had the sole burden of proving the charges 

beyond a reasonable doubt, that he had an absolute right to 

remain silent at trial and his silence could not be held against 

him, and that by making an admission, he was giving up his right 

to remain silent at such a trial.  Taken together, those defects 

show that Ali’s admission was the product of a fundamentally 

flawed allocution that failed to meet constitutional and 

statutory requirements.  Under those circumstances, Ali’s 

admission was not knowing, voluntary, or intelligent.  

Accordingly, the fact-finding and dispositional orders must be 

vacated.   

“There are grave consequences which attach to a 

[juvenile’s] guilty plea as it is a surrender of substantial 

constitutional rights.”  Matter of Daniel Richard D., 27 N.Y.2d 

90 (1970) (citations omitted).  The constitutional rights 

surrendered include “the privilege against compulsory self-

incrimination, the right to a trial, and the right to confront 

one’s accusers.”  See Boykin v. Alabama, 395 U.S. 238, 243 

(1969); see also In re Gault, 387 U.S. 1 (1967) (holding that, 

under due process clause of 14
th
 Amendment, juvenile facing 

delinquency charges has right to notice of charges, to counsel, 

to confrontation and cross-examination of witnesses, and to 
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privilege against self-incrimination).  The United States 

Supreme Court has recognized that the privilege against self-

incrimination in juvenile delinquency proceedings extends beyond 

the need to safeguard against unreliable confessions and serves 

the more fundamental purpose of preventing the prosecution, 

whether by force or psychological pressure, from “overcoming the 

mind and will” of the accused youth and “depriving him of the 

freedom to decide whether to assist the state in securing his 

conviction.” In re Gault, 387 U.S. at 47 (footnote omitted). 

Thus, given that a juvenile who makes an admission 

simultaneously waives the right against self-incrimination and 

other constitutional rights, that waiver “must be an intentional 

relinquishment or abandonment of a known right or privilege” if 

it is to comply with due process. Boykin v. Alabama, at 243 n. 5 

(internal quotations and citation omitted).  In short, if a 

juvenile’s admission “is not equally voluntary and knowing, it 

has been obtained in violation of due process and is therefore 

void.” Id.   

In addition to the above-mentioned constitutional rights 

accorded juveniles, F.C.A. §320.3 provides that, “[a]t the time 

the respondent first appears before the court, the respondent 

and his or her parent or other person legally responsible for 

his or her care shall be advised of the respondent’s right to 
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remain silent and of his or her right to be represented by 

counsel chosen by him or her or by an attorney appointed by the 

court.”  That section provides that if the respondent’s parent 

or other guardian fails to appear, “after reasonable and 

substantial effort has been made to notify such [person] of the 

commencement of the proceeding and such initial appearance, the 

court shall appoint an attorney for the respondent.” Id.  Family 

Court Act §341.2 further provides that “[t]he respondent’s 

parent or other person legally responsible for his or her care 

shall be present at any hearing under this article and at the 

initial appearance,” but that “the court shall not be prevented 

from proceeding by the absence of such parent or person if 

reasonable and substantial effort has been made to notify such 

parent or other person and if the respondent and his or her 

counsel are present.”    

Family Court Act §321.3(1) provides that the Family Court 

“shall not” consent to the entry of an admission in a juvenile 

delinquency proceeding “unless it has advised the respondent of 

his [or her] right to a fact-finding hearing.”  The section also 

provides that the court “shall also ascertain through allocution 

of the respondent and his [or her] parent or other person 

legally responsible, if present, that (a) he [or she] committed 

the act or acts to which he [or she] is entering the admission, 



 

14 

 

(b) he [or she] is voluntarily waiving his [or her] right to a 

fact-finding hearing, and (c) he [or she] is aware of the 

possible specific dispositional orders.”  The provisions of 

F.C.A. §321.3(1) “shall not be waived.”
6
  Family Court Act 

§321.3(2) further provides that “[u]pon consenting to the entry 

of an admission pursuant to this section, the court must state 

the reasons for granting such consent.”     

Thus, before accepting an admission from a juvenile, the 

Family Court must “fully advise the [juvenile] of his [or her] 

constitutional and statutory rights pursuant to Family Court Act 

§§320.3 and 321.3(1).”  Matter of David T., 59 A.D.3d 631, 632 

(2d Dept. 2009); see Matter of Franklin M., 11 A.D.3d 469, 469-

70 (2d Dept. 2004).  The court must advise the juvenile of: the 

                     
6
A juvenile may not waive his or her right to a proper 

allocution under F.C.A. §321.3(1). See Matter of Daquan BB, 83 

A.D.3d 1281 (3d Dept. 2011) (rejecting contention that juvenile 

was required to preserve claim that allocution failed to comply 

with mandatory and nonwaivable requirements of F.C.A. §321.3); 

Matter of Aaron B., 74 A.D.3d 534 (1
st
 Dept. 2010) (requirements 

of F.C.A. §321.3(1) are “nonwaivable”; “preservation is not 

required”); Matter of Dakota L. K., 70 A.D.3d 1443 (4
th
 Dept. 

2010) (same); Matter of Lee S., 58 A.D.3d 1088 (3d Dept. 2009) 

(F.C.A. §321.3(1) provisions “cannot be waived”; failure to 

follow statute means “order must be reversed”); Matter of Alexis 

L., 45 A.D.3d 688, 689  (2d Dept. 2007) (rejecting presentment 

agency’s argument that juvenile failed to preserve claim that 

admission was defective for failure to allocute guardian); 

Matter of A. S., 302 A.D.3d 531 (2d Dept. 2003) (F.C.A. 

§321.3(1) requirements are “not waivable”; “reversal is 

required” for failure to follow statute). 
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right to remain silent; the right to present witnesses on one’s 

own behalf and to confront witnesses against one at a fact-

finding hearing; the right to require the presentment agency to 

prove the juvenile’s commission of the acts charged beyond a 

reasonable doubt; and all possible dispositional alternatives. 

See F.C.A. §§320.3 and 321.3; Matter of David T., 59 A.D.3d at 

632; Matter of Sean R.P., 24 A.D.3d 1200, 1201 (4th Dept. 2005); 

Matter of Jerry YY, 309 A.D.2d 1033, 1033-1034 (3d Dept. 2003); 

Matter of Walker, 144 A.D.2d 306, 306 (1
st
 Dept. 1988).  

Moreover, the juvenile’s parent or guardian, if present, must 

also be advised of the above-listed rights and all possible 

outcomes. See F.C.A. §321.3(1); Matter of Deiby C., 73 A.D.3d 

602 (1
st
 Dept. 2010); Matter of Franklin M., 11 A.D.3d 469 (2d 

Dept. 2004).  Further, the court must state on the record its 

reasons for consenting to the entry of an admission.  See F.C.A. 

§321.3(2); Matter of David T., 59 A.D.3d at 632; Matter of Sean 

R.P., 24 A.D.3d at 1201; Matter of Franklin M., 11 A.D.3d at 

470.       

If the juvenile’s parent or guardian is not present in 

court at the time an admission is taken from a juvenile, the 

record must indicate what, if any, efforts were made to contact 

such person.  See, e.g., Matter of Felicia C. 178 A.D.2d 530 (2d 

Dept. 1991) (vacating fact-finding determination where no 
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indication in record of reasonable and substantial effort to 

notify juvenile’s parents of fact-finding hearing); Matter of 

Delfin A., 123 A.D.2d 318 (2d Dept. 1986) (vacating fact-finding 

where, inter alia, court failed to make reasonable and 

substantial effort to notify parent or even to inquire about any 

effort to notify parent); cf. Matter of Jameiko P., 215 A.D.2d 

392 (2d Dept. 1995) (no violation of F.C.A. §341.2(3) where 

mother had actual notice of hearing and court was led to believe 

that person accompanying juvenile during his admission was 

responsible for his care).   

In this case, Ali’s admission was taken in violation of 

constitutional and statutory requirements, and thus it was void.  

Accordingly, the fact-finding and dispositional orders must be 

vacated. 

 

I.  Failure to Make Any Effort to Contact Ali’s Mother;  

Failure to Conduct Allocution of Guardian Ad Litem 

 

The record is devoid of any evidence that Ms. B. was ever 

present in Westchester County Family Court or that any effort 

was made to notify her that Ali was in court with a juvenile 

delinquency petition pending against him.  Indeed, nowhere in 

the record does anyone even mention the fact that Ali had a 

mother to notify, although her name and address were listed on 
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the petition.  In the days between Ali’s pre-petition appearance 

in Family Court on XX, 2010, and XX, 2010, when the delinquency 

petition was filed, there was more than enough time to contact 

Ali’s mother.  Yet, the record fails to show that anyone even 

tried to do so.  More to the point, when Ali was arraigned on 

XX, the prosecutor mentioned that “Ali was planning on making an 

admission,” and the case was adjourned to XX.  Thus, everyone 

was on notice that Ali would make an admission on XX, and this 

information should have, and could have, been conveyed to Ms. B. 

in the days intervening between those two court dates.  Again, 

the record fails to show that anyone even tried to do so. 

When the incident charged in the petition occurred, Ali was 

in placement at XXX, and the record reflects that the 

prosecution had been in touch with personnel at XXX, who 

indicated that that facility did not want Ali back.  That 

circumstance made it all the more important to try to contact 

Ms. B..  It certainly would not have been difficult to ascertain 

from XXX personnel how to contact her, so as to notify her of 

Ali’s court appearances in Westchester County Family Court.  

Indeed, her name and address were listed in the petition. See 

Matter of Kim F., 109 A.D.2d 706, 707 (1
st
 Dept. 1985) (vacating 

admission where, inter alia, no showing of reasonable and 

substantial effort to notify juvenile’s parents, even though 
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“the names and addresses of her parents appeared upon the 

petition”).  Notably, Ms. B. appeared in Bronx County Family 

Court on every court date on which the dispositional hearing was 

held once the case was transferred there.    

There was no pressing need to take Ali’s admission on XX, 

2010, the very next court date after his initial appearance, and 

if Ali’s mother, once notified, had been unable to attend that 

particular day, the case could have been adjourned to procure 

her attendance. See Matter of John D., 104 A.D.2d 885, 886 (2d 

Dept. 1984) (inquiry into reason for absence of juvenile’s 

mother “should have been made and, if it appeared that such 

would have resulted in securing the mother’s presence, at least 

a brief adjournment should have been granted”).   

In short, nowhere in the record does it appear that any 

effort was made at any time to procure the attendance of Ali’s 

mother or otherwise advise her (1) that a juvenile delinquency 

petition had been filed against Ali and that he was considering 

making an admission, (2) that Ali had various constitutional and 

statutory rights at trial that he would give up by making an 

admission, and (3) that Ali faced several possible dispositional 

alternatives.  Matter of Felicia C., 178 A.D.2d 530 (2d Dept. 

1991) (reversing finding where, inter alia, no indication in 

record of “reasonable and substantial effort” to notify 
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juvenile’s parent of fact-finding hearing); Matter of Delfin A., 

123 A.D.2d 318 (same). 

  Furthermore, although an attorney was appointed as Ali’s 

“guardian ad litem,” the transcript does not reflect that anyone 

bothered to give Ali any explanation of what role that person 

was supposed to play.  Thus, it is doubtful that Ali ever was 

aware that the court viewed that person as someone in whom he 

could confide, and the record gives no indication that the 

nature of their brief relationship was such as to incline Ali to 

view that person as someone he could or should rely on for 

advice and support concerning the advisability of making an 

admission.  Ali was given a brief opportunity to speak with the 

guardian ad litem on the day of his admission, but the 

allocution was well underway at that point and it is clear that 

all present considered it a foregone conclusion that Ali would 

be making an admission.  In any event, the record contains no 

indication that the guardian ad litem was allocuted. See Matter 

of Travis TT, 47 A.D.3d 1112 (3d Dept. 2008) (reversing order 

based on admission where juvenile’s guardian was representative 

from a residential facility but “[n]o exchange between the court 

and the representative appears on the record”); Matter of Alexis 

L., 45 A.D.3d 688 (reversing findings where court failed to 

obtain allocution from juvenile’s guardian who was present in 
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court); Matter of Shantique F., 223 A.D.2d 590 (2d Dept. 1996) 

(same).       

In sum, the record indicates that Ali made his admission 

without any effort having been made to notify his mother and 

bring her to court, although her name and address were known and 

there certainly was time enough between court dates to contact 

her or to ascertain how to do so.  Moreover, although a guardian 

ad litem was appointed, that person never received an 

allocution.  Thus, vacatur of Ali’s admission is required. 

II. Failure to Advise Ali of Right to Remain Silent 

Compounding the court’s failure to ensure that attempts 

were made to notify Ali’s mother was the fact that the 

transcript of Ali’s allocution indicates that Ali was never told 

of his right to remain silent at trial, nor indeed was the true 

nature of a trial ever explained to him.  Since he was never 

aware that he had any such right, it follows that he could not 

validly have waived that right.  

It is true that the prosecutor conducting the allocution 

told Ali that he had a right to remain silent, but the 

prosecutor went on to explain, “[t]hat means you don’t have to 

answer any of the questions that I ask you here this afternoon.”  

That explanation failed to communicate to Ali that his right to 

remain silent did not merely consist of the right to refuse to 
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answer any questions that the prosecutor posed at that moment.  

In other words, for an accused juvenile faced with deciding 

whether to make an admission or stand trial, the right to remain 

silent encompasses far more than just the right not to talk to 

law enforcement officers or prosecutors.  Rather, as the United 

States Supreme Court has made clear, it is a fundamental trial 

right, the exercise of which cannot validly be surrendered by a 

juvenile without an informed appreciation that doing so will not 

only relieve the prosecution of its trial burden, but will 

enable it to secure a finding of wrongdoing that may subject the 

juvenile to a loss of liberty for years to come. See In re 

Gault, 387 U.S. at 47 (noting that right against self-

incrimination extends beyond need to safeguard against 

unreliable confessions; “[o]ne of its purposes is to prevent the 

state, whether by force or by psychological domination, from 

overcoming the mind and will of the person under investigation 

and depriving him of the freedom to decide whether to assist the 

state in securing his conviction”).  Thus, that the prosecutor 

advised Ali that he did not have to answer the prosecutor’s 

questions at that moment could not have served to alert Ali that 

what was really at stake was the exercise of his fundamental 

right to silence at a trial.
7
   

                     
7
Ali possibly might have gained some awareness of the true 
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It is also true that the prosecutor told Ali that he had a 

right to a trial at which the prosecution “would have to produce 

witnesses and evidence to prove each and every allegation in 

this petition beyond a reasonable doubt.”  The prosecutor 

further advised him of other rights he would forego if he did 

not have a trial and that by making an admission he was giving 

up his right “to that kind of hearing.”  However, the prosecutor 

did not explain to Ali that it was the prosecution’s exclusive 

burden to prove the charges at trial beyond a reasonable doubt 

or face dismissal of the petition, that Ali did not have to 

present any evidence at trial, and that he had the absolute 

right to remain silent and could not have his silence held 

against him. See Matter of Daquan BB, 83 A.D.3d 1281 (vacating 

admission where, inter alia, juvenile not advised of “right to 

require the presentment agency to prove” alleged acts beyond a 

reasonable doubt); Matter of Aaron B., 74 A.D.3d 534 (same); 

Matter of David T., 59 A.D.3d 631 (same); Matter of Walker, 144 

A.D.2d 306 (1
st
 Dept. 1988) (same). 

Thus, Ali could not have been expected to glean from the 

prosecutor’s description of a trial that he had the right to 

                                                                  

nature of his right to remain silent at trial had the court 

advised him of that right at his initial appearance, as is 

mandated by F.C.A. §320.3, but the court never gave Ali that 

required advisement.  
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remain silent at trial.  Rather, the prosecutor’s statement to 

Ali that he had the “right to call any witnesses to testify and 

tell your side of the story” tended to suggest the converse: it 

left the impression that at a trial, both the prosecution and 

defense would present their respective sides of the story and 

the judge would decide whom to believe.  That is a far cry from 

explaining that at a delinquency trial, the prosecution has the 

sole burden of proof and that the juvenile respondent has no 

burden of proof and need not even present any evidence in order 

to obtain a dismissal.  Without an accurate explanation of what 

a delinquency trial entails, Ali could not have been expected to 

appreciate the significance of his right to remain silent at 

trial.  And without such an awareness, he could not have made a 

voluntary, knowing, and intelligent decision about whether to 

relinquish that right.   

Even assuming that the prosecutor’s statements, as thus far 

summarized, somehow served to advise Ali of his right to remain 

silent at trial and to adequately describe how such a trial 

might proceed, the prosecutor never told him that he would waive 

that right to remain silent by making an admission.  Indeed, it 

is difficult to understand how the court here logically or 

legally could make a finding that Ali voluntarily, knowingly, 

and intelligently waived his right to remain silent at trial if 
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he never was told, before he made his admission, that making an 

admission had the effect of waiving that right.  Put another 

way, Ali’s admission cannot be said to be the result of “an 

intentional relinquishment or abandonment of a known right” 

unless he was offered a choice, along with a full and adequate 

explanation of the available alternatives, before his admission. 

See Boykin v. Alabama, 395 U.S. at 243.   Such a choice was not 

offered here.   

Further, there is no indication in the record that Ali’s 

attorney ever advised him of his right to remain silent at 

trial, either on the record or before his allocution, nor is 

there any indication that he advised him of any of the other 

rights he would forego by making an admission or explained to 

him the possible outcomes.
8
 Compare Matter of Jermaine J., 6 

                     
8
Indeed, a review of the record supports the conclusion 

that, from the outset, Ali’s case was able to accelerate toward 

an admission as smoothly as it did precisely because many 

matters were given short shrift.  Thus, at the pre-petition 

hearing on XX, 2010, Ali’s attorney did not contest the court’s 

jurisdiction or oppose the remand application, nor did he 

question why it was thought necessary to remand Ali to secure 

detention for the misdemeanor offenses charged.  If the attorney 

made any effort to contact Ali’s mother in the days before his 

admission, it is not reflected anywhere in the record.  

Moreover, although Ali was entitled to a probable cause hearing 

on the date of his initial appearance on XX, 2010, unless good 

cause were shown to adjourn it, his attorney agreed to adjourn 

the matter without requesting such a hearing or even commenting 

upon its availability.  Rather, the discussion on that date 

centered on adjourning the case for Ali’s admission and how that 
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A.D.3d 87, 91 (1
st
 Dept. 2004) (rejecting challenge to 

sufficiency of allocution where, inter alia, juvenile’s attorney 

“represented on record what he told appellant as to the possible 

ramifications of the plea”) with Matter of Myacutta A., 75 

A.D.2d 774, 775 (1
st
 Dept. 1980) (allocution held insufficient 

where, inter alia, “[t]he Law Guardian’s statement that he 

advised appellant of the ‘ramifications’ of her plea . . . [did] 

not shed any light on the subject, as the record does not show 

what he told her”).   

Thus, while the record does indicate that Ali was advised 

that if he made an admission, he would be giving up his right to 

have a trial, he was not told the true nature of that trial.  

Moreover, the record nowhere indicates that he was ever told by 

anyone that he would have the right to remain silent at that 

trial--a silence that could not be held against him at trial.  

Most crucially, Ali was never told that by making an admission 

he was giving up his fundamental right to silence at trial.   

In short, the record indicates that Ali made his admission 

completely unaware that he was giving up his right to remain 

silent at a trial at which the prosecution alone bore the burden 

of proof beyond a reasonable doubt.  The court’s failure to 

                                                                  

development would make things easier for the prosecution, which 

also was prosecuting the complainant in Ali’s case.  
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ensure that Ali was advised of this fundamental right 

constitutes another ground to vacate his admission.
9
  See Matter 

of Aaron B., 74 A.D.3d 534 (finding admission defective and 

vacating delinquency finding because, inter alia, court failed 

to advise juvenile he had right to remain silent) Matter of 

David T., 59 A.D.2d 631 (same); Matter of Sean R.P., 24 A.D.3d 

1200 (same); Matter of Jerry YY, 309 A.D.2d 1033 (same); Matter 

of Walker, 144 A.D.2d 306 (reversing where juvenile’s admission 

“constitutionally infirm” because, inter alia, “he was not 

specifically advised of his right to remain silent” at trial); 

Matter of Delfin A., 123 A.D.2d 318 (2d Dept. 1986) (same); cf. 

Matter of Jamel A., 19 A.D.3d 689 (2d Dept. 2005) (no need to 

inform juvenile admitting violation of ACD of right to remain 

silent “since neither the Family Court Act nor the requirements 

of procedural due process” require that court do so before 

vacating ACD order). 

Lastly, contrary to the court’s oral and written 

pronouncements that Ali’s admission was “knowing, intelligent, 

                     
9
Even the admission itself was elicited in a manner that was 

questionable.  Thus, although Ali admitted committing an 

attempted third-degree assault [P.L. §§110/120.00(1)] on the 

complainant, he did so merely by saying “Yes” in response to the 

prosecutor’s question.  However, that question, which was framed 

solely in terms of the statutory required elements--and arguably 

not even all the relevant elements at that--left unclear exactly 

what acts Ali was admitting or whether those acts even 

constituted a delinquent act.  
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and voluntary” and had been made after he was “fully advised of 

his rights,” as indicated above, the transcript of Ali’s 

allocution indicates that he could not have waived his right to 

remain silent at trial, for he was never told that he had any 

such right.  The court’s after-the-fact recitations did nothing 

to explain to Ali the crucial relationship between exercising 

that right and making an admission.  Even assuming that the 

words recited and written by the court somehow constituted a 

sufficient advisement to Ali of his right to remain silent, 

running that recitation quickly by him after he already had made 

his admission did not render it constitutionally or statutorily 

valid. See Matter of Nichole A., 300 A.D.2d 947 (3d Dept. 2002) 

(reversing PINS finding where court advised juvenile of right to 

remain silent under F.C.A. §741(a) only after juvenile had made 

admission); accord Matter of Ashley R., 42 A.D.3d 689 (3d Dept. 

2007).
10
 

                     
10
Continuing in the same procedurally slipshod vein, in 

allocuting Ali the prosecutor failed to tell him that the 

court’s dispositional alternatives included a one-year 

conditional discharge and that if probation were imposed, it 

could be imposed for up to two years and then extended for an 

additional year, upon a showing of exceptional circumstances 

(F.C.A. §353.2), or revoked, upon a showing that probation terms 

had been violated (F.C.A. §§360.2, 360.3). See F.C.A. §321.3(1); 

Matter of David T., 59 A.D.2d 631 (reversing finding where 

juvenile’s admission defective because, inter alia, court failed 

to apprise juvenile of all possible dispositional alternatives); 
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*     *     * 

 Since the period of Ali’s twelve-month placement will have 

expired by the time this Court decides this appeal, should this 

Court agree that the order on appeal should be vacated because 

appellant’s admission was invalid, the petition should be 

dismissed.  See Matter of Robert OO, 34 A.D.3d 1074 (3d Dept. 

2006); Matter of Tiffany MM, 298 A.D.2d 728 (3d Dept. 2002); 

Matter of Timothy M, 225 A.D.2d 915 (3d Dept. 1996); Matter of 

Corey L., 140 A.D.2d 609 (2d Dept. 1988). 

  

CONCLUSION 

FOR THE REASONS STATED ABOVE, THIS COURT 

SHOULD VACATE THE FACT-FINDING AND 

DISPOSITIONAL ORDERS AND DISMISS THE 

PETITION.     
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Matter of Franklin M., 11 A.D.3d 469 (same); Matter of A. S., 

302 A.D.2d 531 (2d Dept. 2003) (same). 


