
BRIEF OUTLINE OF JUVENILE DELINQUENCY PROCEEDINGS 
 
 

Arrest 
  Up until the day of a child’s 16th birthday, only for Crimes 

(FCA 301.2(1)), specifically Felonies or 
Misdemeanors (juveniles cannot be arrested for 
violations such as  disorderly conduct but 
such an arrest can be “authorized” for purposes of 
a resisting arrest charge if the officer reasonably 
believed the juvenile was 16 years old). “JO” 
Felonies (PL 10.00(18)) must initially be 
processed in Criminal Court and then can be 
removed to Family Court (FCA 301.2(1)(b) & 
CPL Art 725).  

Police must “make every reasonable effort to give notice” to 
parent of the arrest (FCA 305.2(4)). If parent is 
present, Miranda warnings must be given to 
parent as well (FCA 305.2(7)). 

 
 
Appearance Ticket  (FCA 307.1 & 2)  

A written notice given by Arresting officer at the precinct to the 
child to appear at probation on a specified date:  

 regular JD (i.e misdemeanor or non-DF) = no later than 
14 days; 

            Designated Felony =  no later than 72 hrs. 
 Police officer should bring child “directly” to court if court is in 

session (FCA 305.2(4)(b)).  If child not released from 
Pct to parent, officer should bring child to detention if 
court is closed and then the next day DYFJ will produce 
child in Family Court (weekdays) or in Manhattan 
Criminal Court/Juvenile Arraignment part (weekends). 

 
Fingerprinting/Photographs  (FCA 306.1))  

Children 11 and over charged with a class A or B felony  and 
children 13 and older charged with a class C, D, or E 
felony can be fingerprinted.  When fingerprints are 
required, photos and palmprints can be taken also. 

 
Adjustment (FCA 308.1)  

Probation has the power to adjust a case prior to the filing of a 
petition with the consent  of the complainant  (and the 
court if it’s a DF). 

Guidelines for adjustment of cases are in Uniform Rules for the 
Family Court,  22 NYCRR 205.22 and 205.23. A child who has an attorney has the 
right to bring the attorney to the adjustment meeting (205.23(a)). Adjustment may 
extend for 60 days. 

No statement the juvenile makes to the probation officer prior to 
filing a petition may be admitted into evidence at a fact-
finding hearing (FCA 308.1(7)). 

     
Pre-Petition Hearing  (FCA 307.4) 
When a child is arrested and brought to court in detention, DYFJ 

must file an application for a hearing to hold the child 
prior to the filing of a petition.  Hearsay is admissible 
and the standard of proof is very low, i.e. that “the 
events occasioning the taking into custody appear to 
involve allegations that the child committed 
delinquent acts.” 

The court must make a determination as to whether it “appears 
to have jurisdiction over the child” (FCA 307.4) and if 
jurisdiction is established, then make a remand/parole 
determination under FCA 320.5 (see Initial 
Appearance below). 

If the child is detained, a petition must be filed and a probable 
cause hearing must be held within 4 days or the child 
must be released. 

 
Filing a Petition 

Although there is no statutory period within which the 
Presentment Agency  must file a petition, a speedy trial 
motion to dismiss can be made based on constitutional 
due process principles if there is undue pre-filing delay.  

 Matter of Benjamin L., 685 NYS2d 400. 
A delinquency proceeding is started by the filing of a petition.  

If the case has not been adjusted, the Probation Dept 
sends notice to Corporation Counsel and they 
determine whether to file a petition.  

If a petition is filed and the respondent is not in court, Corp 
Counsel will request from the Court and serve the 
respondent with a summons and copy of the petition 
personally (FCA 312.1). 

If the child was given an appearance ticket and comes to court 
and Corp Counsel is not ready to file, they must ask 
the respondent/parent to provide an address and 
telephone number so they can be contacted when a 



petition is filed.  They cannot direct the child to return 
again unless they are ready to file. 

Petitions must be verified (sworn to) in accordance with the 
CPLR. 

If the respondent is charged with a designated felony, the 
petition must state it. 

The sworn non-hearsay allegations of the factual portions of the 
petition and any supporting deposition must establish, 
if true, every element of each crime charged and the 
respondent’s culpability (FCA 311.2).  If it doesn’t, a 
motion to dismiss for facial insufficiency of 1 or more 
counts can be made (FCA 315.1).  

 
Warrants  (FCA 312.2) 

When a petition has been filed, if the respondent cannot be 
served by summons or the respondent refuses to come 
to court or is likely to leave the jurisdiction, the court 
can issue a warrant for the respondent’s appearance. 

 
Initial Appearance  (FCA 320.1-6) 

The respondent is assigned an attorney whose role is to advocate 
directly, and zealously,  for the child’s wishes.  After 
speaking to the client and informing him/her of the 
charges, the attorney will generally accept service of 
the petition, waive a reading of the charges, and enter 
a general denial. 

The court will then hear remand/parole arguments.  A Court 
Liaison Officer (CLO) from Probation will provide a 
risk assessment to the court . 

The standard is 1. whether there is a serious risk that the 
respondent may commit a delinquent act if released 
and/or  

 2. whether there is a substantial probability that the 
respondent will not return on the adjourn date. (FCA 
320.5 (3)). 

If the respondent is released on parole, the court can set 
conditions such as curfew, and attendance at an 
Alternative to Detention Program (ATD). 

 
 
Probable Cause Hearing (FCA 325.1-3) 

If the respondent is detained, the respondent is entitled to either 
a probable cause hearing or a trial , depending on the 
severity of the top charge, within 3 days of the initial 

appearance. That hearing can be adjourned for up to 3 
days for good cause. 

When computing the 3 days, weekends and holidays are 
included.  When the 3 day period ends on a weekend 
or holiday the respondent can be held until the next 
Family Court date. 

If the case was set for trial in 3 days and respondent is not ready, 
he/she is entitled to a probable cause hearing (or what 
the court deems its equivalent). 

Corp Counsel presents the case and the respondent can testify.  
His testimony can’t be used at any future hearing 
except as inconsistent prior testimony. 

Hearsay is inadmissible, however reports of experts and 
technicians can come in (ballistic and chemist reports).  
Sworn statements are admissible such as ownership of 
a car or premises. 

Standard at this hearing is whether it is reasonable to believe 
that a crime has been committed and that the 
respondent committed the crime. 

If a hearing is not held within the time limits, the court may 
dismiss the petition or adjourn the hearing for good 
cause and release the respondent. (FCA 325.3 (4)). 

These hearings are an opportunity to test the Presentment 
Agency’s evidence and create potential impeachment 
material for the witness at the fact-finding hearing.  

The court must state what sections of the Penal Law there is 
probable cause to believe the respondent violated and 
must make a new determination as to whether 
continued remand is still necessary. 

 
 
Suppression Hearings  (FCA 330.2 & CPL 710.60) 

Wade Hearing – To Suppress Identification 
Must be a Police arranged or initiated procedure 
Options: Show ups/Line-ups/Photo/Point Outs 
Issue: Was the procedure “unnecessarily suggestive” 

     and if so, was there an  
“independent source” for the identification to be    made at trial? 

Huntley Hearing- To Suppress Statements 
Must be a product of “custodial interrogation” 
FCA 305.2 requirements must be satisfied and are 

factors relating to     suppression pursuant to FCA 
305.2(8) 

Issue: Was the statement made “knowingly, 
intelligently, voluntarily”  



Mapp Hearing – To  Suppress Physical evidence 
recovered 

 Dunaway Hearing – To Challenge Probable cause to 
arrest/seize      respondent and Suppress 
any evidence which is a fruit      of the 
unlawful seizure 

   Issue: Did the police have the requisite amount of 
      information/lawful basis 
for the level of intrusion upon the     
 respondent? 

 
 
Discovery (FCA 331.1-7) 

Purpose of discovery is to gain information about the 
prosecution’s case and to narrow the prosecution’s 
theory of their case. 

Demand to Produce (FCA 331.2) – demand for specified items; 
must be served    within 15 days from the initial appearance if 
the respondent is paroled and    the Presentment Agency must 
respond within 15 days. 

If the respondent is remanded the Demand must be served 
within 7 days or before fact-finding begins. 

Bill of Particulars (FCA 330.1) - amplifies the pleadings; must 
be served within 30 days from the initial appearance 
or before fact-finding but generally served with 
Demand to Produce at day 15; the Presentment 
Agency must respond within 15 days of service. 

Notice of Suppressible evidence (FCA 330.2(2) must be served 
by the Presentment Agency within 15 days or, for 
remands, prior to the fact-finding hearing.  If  such 
notice is not served in 15 days, the PA is precluded 
from entering certain evidence at trial (FCA 330.2(8).   

 
Fact-Finding Hearing  (FCA 340.1-347.1)  

Timing: 
If the respondent is released, the fact-finding hearing must be 

held within 60 days of the initial appearance (FCA 
340.1(2)). 

If the respondent is detained and charged with an A, B or C 
felony, the fact-finding hearing must be held within 14 
days from the initial appearance. If the respondent is 
detained and the top charge is lower than a C felony, 
the respondent is entitled to a fact-finding within 3 
days (FCA 340.1(1)). 

Presentment Agency has the burden of proof beyond a 
reasonable doubt 

Only non-hearsay testimony 
 

Dispositional Hearing  (FCA 350.1- 354.2) 
The Court “shall” order a Probation Investigation & Report 

(I&R) and “may order” a   Mental Health Study by the Court Clinic 
(MHS or FET)  (FCA 351.1(1-2) 

 
Standard: 1) Is the respondent in need of supervision, treatment 

or confinement (FCA    352.1) If no, petition dismissed. If 
yes- 

                2) What is the least restrictive alternative consistent 
with the needs & best interests of the respondent & the 
need for protection of the community. (FCA 
352.2(2)(a)) 

Hearsay is admissible 
If the respondent is released, the dispositional hearing must be 

held within 50 days of the date of the fact-finding 
order but can be adjourned for good cause. If the 
respondent is detained, the dispositional hearing must 
be held within 10 days from the fact-finding order but 
can be adjourned for another 10 days for good cause. 
(FCA 350.1) 

Dispos:    ACD (FCA 315.3) – up to 6 mos., does not require 
ACC consent 

 Conditional Discharge (FCA353.1) – up to 1 year 
 Probation (FCA 353.2) – up to 2 years 
 Placement (FCA 353.3) –  up to 12 mos for Misd and 

18 for non-DF Fel 
 Restrictive Placement (FCA 353.5) -  can be up to 3 or 

5 years depending on type of DF, court specifies 
minimum time in secure and limited secure 

 
 
 

   


