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Decision-Maker Bias

EXAMPLES 
OF MISUSE 
& ABUSE 
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Laws on their face

EXAMPLES 
OF MISUSE 
& ABUSE 
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Application of laws
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They must first serve out their sentence in juvenile detention or prison. 
After that, youth sex offenders must comply with a complex array of 
legal requirements applicable to all sex offenders, whether children or 
adults. These requirements, detailed below, can apply for decades or 
even a child’s entire life.

Registration laws: Offenders must “register” with local law enforcement 
authorities, which involves disclosing detailed personal information, generally 
including a current photograph, current address, school attendance, place of 
employment, and other biographical details. Registrants must periodically update or 
“register” that information so that it remains current in each jurisdiction in which 
they reside, work, or attend school. Failure to register is a felony in many states and 
can carry lengthy prison sentences.
Community notification laws: Law enforcement authorities in turn make 
information provided by registrants accessible to the public or portions of the public, 
often on searchable websites but in some jurisdictions via public meetings, fliers, 
newspaper announcements, highway billboards, postcards, or lawn signs.
Residency restriction laws: Registrants are restricted in where they may live, 
and with whom. A growing number of states and municipalities have also prohibited 
registered offenders from living, or spending time, within a designated distance 
(typically 500 to 2,500 feet) of places where children often gather—for example, 
schools, playgrounds, daycare centers, and bus stops.

What 
happens to 
youth sex 
offenders 
after 
conviction? 
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The overlapping systems of sex offender registration, 
community notification, and residency restrictions 
were initially designed to help police monitor the 
“usual suspects”—that is, to capture the names and 
addresses of previously convicted adult sex offenders 
on a list—with the goal of protecting children and 
communities from further instances of sexual assault.

What is 
the 
purpose 
of these 
laws?



11

The offenses range from heinous crimes like rape to offensive or vulgar, 
but relatively innocuous, offenses like public nudity (say, streaking) or 
public urination. Some registrants have been convicted of engaging in 
consensual teen sex, or of touching another child’s genitalia over 
clothing. Many people assume that anyone listed on the sex offender 
registry must be a rapist or a pedophile. But most states spread the net 
much more widely.

What kinds 
of have 
offenses 
have child 
registrants 
typically 
committed?
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Misconception #1: Children found guilty of a sex offense are likely to 
commit further sex offenses. In fact, available research indicates people 
who commit sex offenses as children are among the least likely to 
reoffend. The recidivism rate among kids who commit sexual offenses is 
believed to be between 4 and 10 percent (compare this to a 13 percent 
recidivism rate for adult sex offenders and a national recidivism rate of 
45 percent for all crimes). Given the low recidivism rates of youth sex 
offenders, it is doubtful whether registration truly furthers the 
government’s objective of protecting future victims from new sex 
offenses. 

What are 
common 
misconception
s about youth 
sex offenders?
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Misconception #2: Sex crimes tend to be committed by strangers. In 
fact, evidence suggests that the overwhelming majority of sex offenses 
are committed by persons known to the victim. According to the Justice 
Department, 93 percent of sexually abused children are molested by 
family members, close friends, or acquaintances. This suggests that 
residency restrictions do little to prevent the most common situations in 
which children are likely to be harmed—by people they know, not by 
strangers lurking in schoolyards or at bus stops. 

What are 
common 
misconceptions 
about youth sex 
offenders?
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Misconception #3: Children are essentially younger versions of 
adults. Early thinking about juvenile sexual offending behavior was 
based on what was known about adult child molesters, particularly the 
adult pedophile, under the mistaken belief that a significant portion of 
them began their offending during childhood. However, psychological 
research confirms what every parent knows: children, including 
teenagers, act more irrationally and immaturely than adults, and 
therefore cannot be held as culpable for their actions as adults are. The 
US Supreme Court has ratified this understanding in the context of 
criminal justice: “‘[O]ur history is replete with laws and judicial 
recognition’ that children cannot be viewed simply as miniature adults.” 
Children, moreover, are more amenable to rehabilitation and treatment 
as they mature, and sexual misconduct by children is generally less 
aggressive, more experimental, and likely to occur over shorter periods 
of time than adult sexual offending.

What are 
common 
misconceptions 
about youth sex 
offenders?



A. Inappropriate charging of LGBT youth
B. Disproportionate impact on LGBT youth
C. Structural Bias
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II. Application or Misapplication of Statutes



In re D.B.
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 Arbitrary, Unfair Application

 Three boys, ages 11 and 12, participate in consensual sexual 
conduct.  Only one boy was charged with rape (10 counts).  Found 
delinquent of 5 counts and placed on probation.

 Issue:  Is Ohio’s statutory rape provision, which makes it a strict 
liability offense for anyone to engage in sexual conduct with a child 
under 13, unconstitutional?
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Florida: Kaitlyn Hunt Case

CASE 
STUDY



FLORIDA TEEN FACING CHARGES OVER 
SAME-SEX HIGH SCHOOL RELATIONSHIP

More than 105,000 
supporters since Friday 
have signed an Internet 
petition demanding felony 
sex charges be dropped 
against an 18-year-old 
lesbian who dated a 14-
year-old high-school 
basketball teammate. 
Kaitlyn Hunt of Indian 
River County is charged 
with two felony counts of 
lewd and lascivious battery 
on a child 12 to 16 years 
old. 

If convicted, she would be 
sentenced from probation 
to 15 years in prison and 
registered as a sex offender. 
Hunt turned 18 on Aug. 14, 
2012. She and a 14-year-old 
classmate, known as C.S., 
began dating in November. 
They first had consensual 
sex just before Christmas in 
a bathroom at Sebastian 
River High School. The 
relationship continued 
through February, 
according to an arrest 
affidavit. 

www.dailynews.com NEWSPAPER August 20, 2013
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County Yes No Yes Pct

Indian River 43,083 22,588 65.60%

Martin 47,310 27,499 63.24%

Okeechobee 9,552 2,881 76.83%

St. Lucie 72,417 39,608 64.64%

Totals 172,362 92,576 65.06%

FLORIDA 4,890,883 3,008,026 61.92%

May 2013. How Florida District 19 voters 
voted on Amendment 2 outlawing legal 
recognition of gay relationships.



• SOGIE punished through harmful  pract ices  l ike:
• conversion therapy;
• Isolation;
• prolonged detention; and 
• inappropriate relegation to sex offender treatment

• Normative  adolescent  development  and sexual i ty  
cr iminal ized

• No context  permitted  for  consensual  sexual  
act ivi ty  between two youth
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STRUCTURAL BIAS: 
STIGMATIZATION & 

CRIMINLIZATION
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Study: Gay youths disproportionately punished
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Louisiana’s “Crimes Against Nature” 

CASE 
STUDIES



Crimes Against Nature (CANS)
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In Louisiana, people accused of soliciting sex 
for a fee can be criminally charged in two 
ways: (1) Either under the prostitution 
statute, or (2) under the solicitation 
provision of the Crime Against Nature 
statute. 



Crimes Against Nature (CANS)
24

This statute, adopted in 1805, outlaws “unnatural carnal 
copulation,” which has been defined by Louisiana courts as 
oral and anal (but not vaginal) sex – sex acts historically 
associated with gay men (or transgender women). 

A prostitution conviction is a misdemeanor, but a Crime 
Against Nature conviction subjects people to far harsher 
penalties. Most significantly, individuals convicted of a 
Crime Against Nature are forced to register as sex 
offenders for 15 years. Multiple convictions require them 
to register for life.



NEWS

“I AM NOT A SEX 
OFFENDER”

.

Some of these people were 
convicted despite not actually 
engaging in illegal sex work. It 
was enough just to make a 
verbal agreement while 
approached on the street by an 
undercover police officer, 
leading the “crimes against 
nature” statute to be called “a 
talking crime” by advocates.

But being branded as a sex 
offender, the legacy of an 
archaic law that branded the 
sale of oral or anal sex as a 
“crime against nature,” was 
only going to stand in her way.

Thanks to a groundbreaking 
legal settlement this week, 
spearheaded by Haywood’s 
organization and a team of civil 
rights attorneys, that’s about to 
change, with 700 people 
convicted under the law about 
to be removed from the 
registry.

In practice — and particularly 
in New Orleans, whose police 
department is currently under a 
federal consent decree for 
discriminatory practices — that 
has meant the disproportionate 
charging of people of color and 
LGBT people for “crimes 
against nature.” The 
Department of Justice report on 
discrimination in the New 
Orleans Police Department 
noted that “in particular, 
transgender women 
complained that NOPD officers 
improperly target and arrest 
them for prostitution, 
sometimes fabricating evidence 
of solicitation for 
compensation. Moreover, 
transgender residents reported
that officers are likelier, 
because of their gender 
identity, to charge them under 
the state’s ‘crimes against 
nature’ statute — a statute 
whose history reflects anti-
LGBT sentiment.”

September 5, 2013

On the street since the age of 14, a girl became 
addicted to drugs. At 17, she was arrested for 
prostitution. Though there was no force and no minors 
involved, she was placed on the sex offender list in 
Louisiana, branding her ID with the words, landing her on an 
official website and forcing her to notify her neighbors.

In practice — and 
particularly in New 

Orleans, transgender 
residents reported that 
officers are likelier to 

charge them under the 
state’s ‘crimes against 

nature’ statute — a 
statute whose history 

reflects anti-LGBT 
sentiment.



Prostitution
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 Legal Contradiction for all Youth

 Disproportionate impact on LGBT Youth
 Lesbian, gay, bisexual, and questioning youth are more likely 

to be detained for prostitution when compared with 
heterosexual youth.

 Gender non-conforming boys are more likely to be detained 
for prostitution when compared with their heterosexual peers.



A. Selective Prosecution
B. Facial Statutory Challenge 
C. Challenging Statute as Applied
D. Statutory Construction: Absurd Results
E. Fundamental Fairness Argument

III.   Legal Strategies



Selective Prosecution
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 Prosecutor has broad discretion, but may not base 
decision to prosecute on unjustifiable standards 
such as race, religion, gender or other arbitrary 
classification.

 State’s decision to prosecute may violate Equal 
Protection if it had a discriminatory effect, and was 
motivated by a discriminatory purpose.



Wayte v. U.S.
470 U.S. 598 (1985)
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 Defendant must show
 Others similarly situated were not prosecuted for similar 

conduct
 State’s discriminatory selection was based on impermissible 

grounds



U.S. v. Armstrong
517 U.S. 456 (1996)
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 To obtain discovery, defendant must show 
discriminatory effect AND purpose
 When the claim is racial discrimination, not enough to show 

that everyone prosecuted was African American
 Must show that similarly situated persons of other races were 

NOT prosecuted for similar behavior



Strategies
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 Challenge patterns of discriminatory enforcement
 Discovery requests
 Statistical data

 Challenge selective prosecution in individual case: 
prosecution of one youth when multiple parties 
involved



Cases Permitting Discovery
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 Commonwealth v. Bernardo B. (2009) 435 Mass. 159
 Consensual sex between boy (14) and 3 girls (12). All 4 under 

age of consent. Only the boy was prosecuted. Alleged selective 
prosecution based on gender.

 Commonwealth v. Washington W. (2010) 457 Mass. 
140
 Consensual sex between 2 boys (15-16 and 13). Older boy, over 

the age of consent, was prosecuted. Alleged selective 
prosecution based on sexual orientation.



Facial Challenges to Statutory Classifications
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 State v. Limon (2005) 280 Kan. 275
 Kansas “Romeo & Juliet” law imposed lesser sanction if:

 Sexual contact voluntary
 Victim 14 or 15
 Offender less than 19 and less than 4 years older than victim
 Victim and offender members of opposite sex

 Held: “opposite sex” provision violated Equal 
Protection under rational basis test



Challenge Statute as Applied
34

 In re D.B. (2011) 129 Ohio St. 3d 104
 Two boys (12 and 11) engage in consensual sex
 Only one boy charged under Ohio statute that imposes strict liability 

for 1st degree felony on anyone who engages in sex with a child under 
13

 Held:
 As applied to children under the age of 13 who engage in sexual 

conduct with other children under the age of 13, statute is 
unconstitutionally vague in violation of Due Process because the 
it authorizes and encourages arbitrary and discriminatory 
enforcement.

 Application of the statute in this case to a single party violates the 
Equal Protection Clause’s mandate that persons similarly 
circumstanced shall be treated alike.



Absurd Results: Version 1
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 State of Utah, in the interest of Z.C. (2007) 165 P.3d 
1206
 Girl (13) and boy (12) had a child after consensual sex. Both 

charged under sex abuse statute imposing strict liability for 
engaging in sexual conduct with person under 14.

 Held: Adjudication vacated under “absurd results” 
doctrine: it is absurd to conclude that the legislature 
intended to simultaneously punish both children for 
child sex abuse, a crime that clearly envisions a 
perpetrator and a victim



Absurd Results: Version 2
36

 In re G.T. (2000) 170 Vt. 507
 Boy (14) charged under strict liability sex abuse statute for 

intercourse with girl (12). Both under age of consent.

 Held: Adjudication reversed. 
 Statutory rape statute inconsistent with child abuse reporting 

statute and family planning services for minors
 Imposing strict liability for consensual sex between minors in 

protected class raised risk of selective prosecution
 Prosecution of children for consensual activity raises privacy 

concerns and is inconsistent with the purpose of the statute



Fundamental Fairness Challenge
37

 Allege that strict liability statutes as applied to 
consensual adolescent conduct violates fundamental 
fairness under Due Process
 Rationale for strict liability not furthered by prosecution of 

consensual adolescent conduct
 Extend rationale Roper, Graham & Miller: children cannot be 

held to the same standard of culpability as an adult
 Disproportionately harsh consequences of sex offense 

adjudication


