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PART I 
 

A.  NAS Brief History 
 1.  Formed by President Abraham Lincoln during the Civil War. 
 2.  Currently investigates and reports on issues in the sciences and  
      the arts when requested by the government. 
 3.  Over 2100 members, acceptance considered one of the highest 
      honors a scientist can receive, membership has over 200 Nobel  
      Prizes, unquestioned integrity. 
 
B.  The NAS Report 

1. The official title is “Strengthening Forensic Science in the          
United States: A Path Forward: (National Academies Press, 
2009).1 

 2.  This report was requested by Congress in 2005. 
 3.  Charge from Congress was inter alia to assess present and  

future needs of the forensic science community make 
recommendations for maximizing forensic technologies and 
techniques to solve crimes, investigate deaths and protect the 
public; identify potential scientific advances; recommend 
programs which will increase the numbers of qualified forensic 
scientist and medical examiners; disseminate best practices and 

                                       
1 References to this report herein are “The NAS Report” followed by the page number. 
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guidelines concerning the collection and analysis of forensic   
evidence. NAS Report, pp. 1-2. 

 4.  Importance of the Charge 
  a. Defines the parameters of what the NAS can and cannot  
                       do.  Here the NAS was NOT charged with opining on the  
      law of admissibility of evidence. 
   (1)  Important to know limit of charge since prosecu- 
                 tion often argues that the NAS Report did not  
                 state that the forensic disciplines it studied were 
                 not admissible in court; hence the argument to  
         the court is that such forensic evidence is ad- 
         missible. 
   (2)  NB:  Only one organization in the United States – 
         The National Association of Criminal Defense 
          Lawyers – has called for a halt to the admissibil- 
                  ity of forensic evidence to prove guilt beyond  

       a reasonable doubt until such time as it is 
          scientifically validated by independent scientific 
          research. 
   (3)  NB:  Prosecutors argue that the NAS Report should 
                                   be dismissed and not considered by the court  
          since it is only a policy report intended for use by 
          policy makers (the subtext of this argument,  
          sometimes stated in a motion but more often in  
          oral argument is that the report is not accurate, it 
          is only opinion). 
 
C.  The Bottom Line Findings of the NAS Report: 
 1.  “In a number of forensic science disciplines forensic science  
      professionals have yet to establish  the validity of their  
      approach or the accuracy of their conclusions and the courts 
      have been utterly ineffective in addressing these problems.” 

2. “Forensic disciplines are supported by ‘little rigorous systematic 
research to validate the disciplines basic premises and 
techniques.” 

` 3.  Research is needed to address the accuracy, reliability and  
      validity of the disciplines. 
 4.  Measures of uncertainty have not been quantified. 
 5.  There are no best practices in many of the disciplines. 
 6.  Standardization and error rates have not been established. 
 7.  Accreditation and certification are voluntary. 
 8.  Reporting standards and in court testimony about results must  
              improved. 
 
D.  Disciplines That the NAS Reviewed 
 1.  Fingerprints, Tools/Ballistics, Questioned Documents, Trace 
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      Evidence, Fire Debris/Arson, Impression Evidence, Blood  
      Spatter Analysis, Forensic Odontology. 
 
E.  What the NAS Found Across The Disciplines 

1.  Lack of or no standards. 
2. Lack of or no protocols. 
3. Untested and unwarranted assumptions not supported by 

science. 
4. Examiner Bias. 
5. Contextual Bias. 
6. No testing methods. 

          7.  Insignificant or no research into error rates. 
          8.  Lack of training. 

9. Lack of expert certification. 
        10.  Lack of standards for report writing.  See NAS Report, p. 185. 
  (1)  Language used by forensic “experts” on the witness  
                         stand: 
    “It’s a match” 
    “It is consistent with…” 
    “It is identical…: 
    “It is similar in all respects tested…..” 
       (AND MY PERSONAL FAVORITE) 
    “It cannot be excluded as a source of…..” 
 
F.  The NAS and Scientific Principles (See NAS Report, p. 112) 
 1.  The scientific method presumes that events occur in consistent  
              patterns and can be understood through careful comparison  
      and systematic study. 
          2. Knowledge is produced though a series of steps in which data  

is accumulated methodically, strengths and weaknesses of in- 
formation are assessed and knowledge about causal relations is 
inferred. 

          3. Scientists develop a knowledge of the precision of the obser- 
vations, the inferred nature of the relationships and the key 
assumptions behind the inferences. 

          4. Hypothesis are developed and measured against data and are 
either supported or refuted. 

          5. Rather than claiming absolute truth, science approaches truth  
through breakthrough discoveries  or incrementally by testing 
theories repeatedly. 

          6. Experiments are done over a broad range of conditions. 
          7. Methods to reduce errors are part of the study design 
          8. The size of the study is carefully chosen so as to draw  

conclusions which have a high level of confidence or to 
understand factors which confound the results. 
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         9. Practices are put into effect to detect biases and to minimize  
their effects on conclusions. 

        10. Unbiased experiments are designed to provide useful data about  
hypothesis.  The collected data is then analyzed to support or 
refute the hypothesis. 

        11. Validation studies are subjected to peer review journals so that  
others can attempt replications as a means of further       

        12.  Validating or exposing weaknesses. 
        13.  Measurement error is taken into account. 
        14. Error rates are studied to determine the accuracy of  

measurement, performance; attention is given to the possible 
sources of error; error rates are a key component of the mission 
of forensic science. 

        15. Sources of bias are studied; cognitive bias – a willingness to 
ignore base information in assessing the probative value of 
information; a common cognitive bias is the tendency for 
conclusions to be affected by how a question is framed or how 
data is presented; cognitive dissonance - persuading oneself 
through  rational argument that a preliminary conclusion is so 
good that there is an unwillingness to accept new information; 
seeing patterns where they do not exist due to our 
underestimating the complexity that can exist in nature. 

a.  Bias can occur in many ways such as what information 
     is conveyed by a police officer to the forensic technician. 
     In this regard for the best example of how the relation- 
     Ship can lead to biased reporting and even the suppress- 
     Ion of favorable forensic evidence see the North Carolina 
     Attorney General’s Audit of the North Carolina State Bur- 
     Eau of Investigation’s forensic Laboratory (available from  
     Website of the Raleigh News and Observer or the NACDL 
     Website or from the NACDL Resource Center). 
b.  See I. Dror, Why Experts Make Errors, Journal of For- 
     ensic Science, 56(4): 600 – 616, (2006), NAS Report, p.  
     185. 
c.  See generally, “The Invisible Gorilla,” Christopher Chabris  
     and Daniel Simons, (Crown Publishing, 2010). 

 
G.  Touchstone Concepts of the NAS Report 
 1.  There is a vast difference between SCIENCE and the APPLI- 
      CATION of science.  Fingerprint analysis is an application of  
      science while biology is the underlying science.  Ballistics ana- 
      lysis is an application of science while physics, chemistry, 
      and metallurgy are the underlying sciences. 

2. There is no finality in science. There is no such animal as  
100%.  There are probabilities. 
 a.  How the FBI changed its stripes after 35 years of de- 
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          claring fingerprint comparisons to be “100%  
          matches.” 
    b.  The International Association for Identification (IAI) re- 
         cently changed its standard for reporting fingerprint com- 
         parisons. The following IAI standard has great value for        

cross-examination purposes. It now reads as follows: 
            

Therefore be it  

RESOLVED that, based upon the results of a multi-year 
study by the Standardization II Review Committee, the 
IAI hereby recognizes the following:  

1. For over a century, the examination and 
comparison of human friction ridge skin impressions 
have been used to determine the specific source of those 
impressions.  
 2.  The practice of this form of comparative analysis by 
trained and competent examiners has been shown, 
through experience and study, to be reliable with rare 
occurrences of error.  
3. This reliability and extremely low occurrences of error 
have afforded friction ridge skin evidence a high degree 
of value and importance when used in the forensic arena.  
4. It is the responsibility of forensic experts to offer a 
clear and unambiguous presentation of their 
conclusions.  
5. Friction ridge skin impressions can display varying 
levels of commonality (pattern type, ridge flow) in 
appearance with other impressions which do not derive 
from the same source.  
6. Friction ridge skin impressions can share class 
characteristics (pattern type, ridge flow) and any 
associations based on these criteria require, ethically 
and professionally, that the examiner clearly state any 
limitations of their conclusions.  
7. The use of mathematically based models to assess 
the associative value of the evidence may provide a 
scientifically sound basis for supporting the examiner’s 
opinion. Examiners shall only use mathematically based 
models that have been accepted as valid by the IAI in 
partnership with the relevant scientific community and 
in which they have been trained to competency.  
8. Mathematically based models may not be used as 
the sole determinant when concluding that friction ridge 
impressions share a common source. The use of 
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mathematically based models does not relieve the 
examiner of responsibility for their expert opinion.  

 
 
H.  Scientific Disciplines and Related Problems 
 1.  Fingerprinting 
  a.  The ACE-V Method – Analysis, Comparison, Evaluation, 
       Verification. 

(1)  Query:  Is the ACE-V Method the same as the  
“scientific method?”  Answer:  No. 

(2)  If Validation (V) is done by a different technician 
Than the one who performed the initial analysis, 
can the first technician testify at trial as to the 
validation or is this hearsay? 

b. The perception of zero error rates and of infallibility are 
notions that the public, and hence, juries have and 
share. 

c. The problem with the  fingerprint methodology is that it  
it is too broad.  It is subject to error. It is subject to bias, 
both contextual and examiner.   

d. No two examiners can reliably get the same results or  
put another way two examiners looking at the same 
material can reach different conclusions based on 
different analysis. 

(1) In I. Dror’s experiment involving fingerprint 
analysts, a group of examiners were given a fingerprint 
comparison problem to analyze (but were not told that 
the work they would be looking at was previously their 
own).  Half the group was told before the analysis 
commenced that “the suspect had confessed to the 
crime,” or the “suspect was in custody at the time of 
the crime.”  In six of the 24 contextually manipulated 
examinations the examiners reached conclusions that 
were consistent with the biasing information and 
different from the results they had reached when 
examining the same prints in their daily work.  See I. 
E. Dror and D. Charlton, 2006, Why Experts Make 
Errors, Journal of Forensic Identification, 56(4):600-
616. 
(2) For context bias in another sphere, read “Picking 
Cotton:  Our Memoir of Injustice and Redemption” by 
Jennifer Thompson-Cannino, Ronald Cotton and Eric 
Torneo, (St Martin’s Griffin, 2010). 
(3)  For context bias in judicial decision making, see 
Inside the Judicial Mind, C. Guthrie, J.J. Rachlinski 
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and A.J. Wistrich, Cornell Law Review 86:777-830, 
(2001) 

e. Examiners do different things at different stages (lack of  
and no requirement of documentation). 

f. No quantitative standards (points of particularity, what  
are ridges, whorls). 

g. The Twin Concepts of Uniqueness and Persistence 
1.  Prints are unique and are unchanged throughout life. 
2.  Even if true it does not support claim that a person  
     can readily discern whether or not two friction ridge 
 impressions come from the same person. 
3.  Impressions left by a finger differ each time because: 
     (a) Variations in pressure. 
4.  The variables have not been quantified, characterized  
     or compared. 
5. Research is needed into ridge flows and crease pat- 

terns, discriminating values of various ridge 
formations and clusters of ridge formations. 

6. More research needed into factors which affect latent  
prints such as skin conditions, residue, touch 
mechanics, distortion. 

7. Distortions are too often explained away as “differ- 
ences” or “acceptable distortions.” 
 

1. Tool Mark Analysis 
a. The concept: manufacturing tools experience wear, 

abrasion as they shape metal. 
b. The marks are transferred to softer metals such as ridges 

and rifling’s on a gun barrel (rifling’s improve accuracy) 
which in turn are transferred to softer metals such as 
bullets 

c. Class characteristics – distinctive features shared by 
many items of the same type, e.g., grooves in a gun barrel 

d. Individual characteristics – fine microscopic markings 
and textures unique to an individual. 

e. Sub class characteristics – somewhere between class and 
individual characteristics, e.g., common to a small 
number of firearms produced by a manufacturing 
process. 

f. Comparisons are made when examiner identifies 
individual characteristics from class and subclass 
characteristics and assesses the extent of agreement in 
individual characteristics in the two sets of tool marks. 

g. The Association of Firearms and Tool Mark Examiners 
(AFTE): 

(1) acknowledges that the examiner’s decisions are  
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     subjective quality judgments. 
(2) accuracy is dependent on skill and training. 
(3) NAS found that even with newer techniques and  
     more training the final decision rests upon sub- 
     jective judgments based upon unarticulated  
     standards and no statistical foundation for the  
     estimation of error rates. 

h. The NAS concluded that not enough is known about the  
variability of guns and hence we cannot specify how 
many points of similarity are necessary fro a given level of 
reference; not enough studies have been done to 
demonstrate the reliability and repeatability of the 
methodology. 

i. Class characteristics are helpful in narrowing the pool of  
tools  and individual characteristics may in some cases 
suggest one source but studies still need to be done 
making the process of individualization more precise and 
reliable. 

j. There is no defined process – there is a “Theory of Identi- 
fication” but no protocols: 
 (1) An examiner can render an opinion when “suffi- 
     cient agreement” exists in a pattern of two sets of 
     tools. 

(2) Agreement is defined” 
WHEN IT EXCEEDS THE BEST AGREEMENT 
DEMONSTRATED BETWEEN TOOLMARKS 
KNOWN TO HAVE BEEN PRODUCED BY 
DIFFERENT TOOLS AND IS CONSISTENT 
WITH THE AGREEMENT DEMONSTRATED 
BY TOOL MARKS KNOWN TO HAVE BEEN 
PRODUCED BY THE SAME TOOL 

(3) The terms “exceeds the best agreement” and “con- 
sistent with” are not defined. 

k. An examiner is expected to draw upon his/her 
experience. 

l. The AFTE Criteria for Identification Committee Report 
issued in 1992 did not address or consider:  variability, 
reliability, repeatability,  and/or correlations needed to 
achieve a given degree of confidence. 

 
I.  A New Way of Doing Business 
 1.  No longer “where can I find an opposing expert” but instead  

      “what experts do I need to challenge the science and application”  
      in a particular case. 

a.  See United States v. Hebshie, United States District 
Court of Massachusetts, Crim. No. 2 Cr 10185, (2010), 
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Judge Nancy Gertner, where at arson trial counsel 
called a defense arson expert witness to counter 
testimony of government’s arson expert.  The court held 
in vacating the conviction, inter alia: 

(1)  Counsel was ineffective for failing to request a 
pre-trial Daubert hearing as to arson and 
canine evidence sought for admission by the 
government, failing to ask for an in-trial 
Daubert hearing even after being invited by the 
Court to do so, failing to challenge the 
laboratory analysis, failing to challenge the 
characterization as an “accelerant” of the 
supposed arson substance, failure to request a 
Daubert hearing when there was no downside 
and no strategic or tactical reason for doing so. 

(2)    Hebshie is a blueprint for how to avoid in the 
post-NAS world an ineffective assistance claim. 

(3)   For more information on this case, contact 
Hebshie counsel Jeanne Kempthorne and/or 
the New England Innocence Project (Gretchen 
Bennett, Executive Director) 

        2.  Challenge Motion for Ballistics 
b. What the Motion Might Look Like. 
c. Challenges the evidence as not sufficiently acceptable in 

a relevant scientific community, subjective method is 
not generally acceptable, the practice of a match is not 
acceptable, the examiner failed to compare the markings 
in this case with those of similar weapons, absence of 
empirical data does not  support the identifications 
claim. 

d. The “relevant scientific community” concept includes 
not just practitioners of forensic science but everyone 
with a scientific background and training sufficient to 
allow them to comprehend and understand the process. 

  (1)  See U.S. v Porter, 618 A 2d 629, 632 (D.C. 1002) 
         (2) In ballistics this includes metallurgists, material  
                             scientists, statisticians, and mechanical engineers. 

e. An explanation of what ballistics examination involves 
  (1) The education component. 
  (2)  Rifles, lands, striations (do not assume judges know  
       these definitions). 

f. Delineate the specific controversial areas 
  (1) The validity of scientific assumptions such as  

uniqueness and reproducibility. 
         (2)  The soundness of subjective pattern matching espe- 
     cially as to the ability of the examiner to distinguish  
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     between subclass and individual characteristics. 
                         (3)  The  practice of claiming a match in the absence of  

  a statistical or scientific foundation for a claim 
        (4)  The Uniqueness Concept and Unique Tool Marks Re- 
     produce idea 
     (a)  NRC “Ballistics Imaging” 2008 report categorically 
                                  states that these two assumptions have not been  
         demonstrated. 

g. Submission of affidavits from NRC Committee. 
h. The subjective method for comparison comes down to a 

side by side comparison through a microscope with no 
threshold standards and no methodology for  
determining subclass from individual characteristics. 

i. Firearm examiners admit to the subjectivity of the 
method: 

  (1) Nichols, “Defending the Scientific Foundations of the   
Firearms and Tool Mark Discipline,” 52(3) Journal of 
Forensic Science, 585, 590 (2007) 

 (a) the actual definition of a match is different be- 
          cause of different experience levels. 

j. Affidavit of scientist showing that a lack of objective 
standards is not acceptable in the relevant scientific 
community. 

k. The “exceeds the best agreement” standard calls upon 
each examiner to search his/her own memory of known 
matches and non-matches to determine if the examined 
sample falls within a specific range: 

 (1)  There are no published databases for non-matches. 
 (2)  There is disagreement among examiners as to how  
      much of amount and type constitutes agreement. 
 (3) Over time an examiner’s criteria for determining a  
     “match” will change as they see more and more  
      matches and non-matches. 

                      (4) Without objective standards, the examiner’s 
subjective      standard leaves him/her open to context 
bias. 

                        (5)  Examiners won’t use the six striation standard, i.e.,  
six consecutive matching lines.  Why? Because it is  
exceedingly rare. 

l. Quote the NAS report 
(1) Who was on the committee, who reviewed, who pre- 
     sented testimony. 
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PART II 
  
 
A. The Goals of A Forensic Discipline Challenge Motion and Cross- 
     Examination 
 1. Combating Myths, Spin and Half-Truths 
  a.  For example, “the NAS Report does not prohibit the   
       admission of forensic evidence, “only forensic 
       technicians in law enforcement are qualified to  
       evaluate to make ballistic/tool mark (BT) identifications.” 
 2.  Show that the discipline is SUBJECTIVE. 
 3.  Show that the methodology is flawed: 
  a.  Lack of standards. 
  b.  Lack of documentation. 
  c.  No error rates and therefore no replication. 
 4. To set up your expert’s testimony 
  a.  Government expert either knows about a study 
        and acknowledges that it goes against the  
        assumptions of the discipline or doesn’t know 
        about the study at all or thinks the study is not the 
                same as his experience. 

5. Attack the key assumptions of the discipline 
                   a.  For example in BT, striae on bullet casings are unique 

because of unique marks imparted in the manufacturing 
process. 

(1) But striae from different weapons are same on shell 
casings and 

(2) class, sub-class and individual markings have no  
standards. 

6. Educate the Judge 
a.  Affidavit on the law by an expert. 
b.  A lucid recital of how the discipline claims to work. 

 7.  Debunking the myth that the problem is the individual, not the  
      methodology. 
 

B. General Principles of A Forensic Discipline Challenge Motion and 
Cross-examination 
 

 1.  Know the key studies upon which the government relies 
  a.  Frequently citing of long term studies that “prove” 
       the discipline turn out to contain information which 
       proves just the opposite but has been conveniently ig- 
       nored or forgotten. 

(1) The Biasotti Conundrum 
2. The Notice of Motion 

a. Utilize both state and federal law and resort to citing 
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both State and Federal Constitutions in addition to any 
relevant statutes. 

b. Reserve the right to supplement 
(1)  Too many new cases, new examples of fraud 

       are occurring during this period in history. 
c. State what it is the government wants to do so judge is 

not confused.  This also helps to frame the issues later 
and preclude judge from going off on a tangent. 

d. State who is testifying 
(1) This is important because of the stealth hearsay 

problems. 
e. State what specifically the government is trying to 

identify. 
f. State specifically what the government expert’s conclu- 

sion is going to be, e.g., a match, to a practical certainty, 
to a reasonable degree of certainty. 

g. Request the exclusion of this evidence based on Frye,  
Daubert, statutes, case law etc. 

  
C. The Memorandum of Law – How Constituted 

 
1.  GENERAL STUFF 

a.  Governing law.  
b.  The burden of proof 
 (1) Frye – preponderance, general acceptance in the  
              community; Daubert – the reliability of the method. 
c.  Court must find that data relied upon by the expert is of  
     the type usually relied upon by experts in the field. 
     U.S. v. Melton, 597 A2892, 901. 
d.  Court still has duty to weigh probative v prejudicial and  
     also deny admissibility where testimony is confusing or  
     misleading. 
     Proctor v. US, 728 A2 1246, 1249 
 (1)  If testimony usurps jury function or is given undue 
                deference by jury, not admissible. 
                Smith v. US, 389 A2 1356, 1359. 
 

2. WHY AN ACCEPTED FORENSIC DISCIPLINE CAN STILL BE 
CHALLENGED 
a.  Once examined by outside scientists, a discipline can be 

                        be shown to be unreliable. 
    Clemons v. State, 896 A2 1059 (Md. Court of Appeals 
     2006) 

       Comparative Bullet Lead Analysis (CBLA) under Frye no 
       longer valid. 
       Need for more studies under (same as NAS report). 
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       A general controversy exists in the community. 
   (From your experts and their affidavits and studies.) 
  b.  The gate keeping function by definition invites repeat- 
                        ed challenges. 
  c.  Who Is the Relevant Scientific Community? 
       It is anyone in addition to law enforcement who by  
       scientific training and background allows them to com- 
       prehend, process and form a judgment. 
       US. V. Porter, 618 A2 629 (DC 1992). 
       The need for impartial scientists and experts. 
       Ramirez v. State, 810 A2836, 851 (Fla. 2002). 
       Define the relevant scientific community. 
   (1)  For BT it could include metallurgy, trib- 
         ologists, material scientists, statisticians, 
         mechanical engineers. 

(2) Metallurgist – firearms manufacture and prior 
tool mark comparisons. 

(3) Mechanical engineer – manufacturing techniques 
material wear, and sub-class characteristics. 

(4) Forensic statistician – scientific method and proce- 
dures used in BT. 

(5) Researchers and Neuroscientists – human error 
and bias. 

  
3. THE HISTORY OF HOW THE DISCIPLINE WORKS 

                   a.  Identify the key articles, e.g., Alfred Biasotti and John 
Murdock, The Scientific Basis of Firearm and 
Tool Mark Identification, 3 Modern Scientific Evidence 

                       : The Law and Science of Expert Testimony § 29- 
   2.1.2 at 502 -04 (2002);  See also Biasotti, A Statistical 

Study of The Individual Characteristics of Fired Bullets, 4 
J. Forensic Science (1959) 

                  b.  BT works as follows: 
                       There is a manufacturing process. 

            Rifling’s, lands, striations are left on a barrel and these 
are   imparted to a bullet. 

                       Cartridge Casings – marks imparted to same left by  
                       firing pin, breech face extractor or ejector 
                       marks produced are unique to weapon. 

a. Class, Sub-class and Individual markings 
Class – caliber, number and size of lands, shape of  
firing pin. 
Sub-class – produced in manufacturing process and  
leaves identical marks on several firearms in a  
production run. 
Individual – a combination of irregularities in manu- 
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faturing process and that arise in use of gun. 
 

4.  THE PROBLEMS 
                   a.  The Assumptions 

              Tool Marks from  a gun are unique to that weapon and  
no other gun in the world and unique marks reproduce, 
that is they are imprinted on every cartridge and casing    
fired from that  gun even at different times. 

(1) Without the first assumption, there is no sc- 
ience and without the second there is no basis 
for comparison. 

(2) UNIQUENESS AND REPRODUCTION HAVE  
NEVER BEEN PROVEN. 

  b.  Why These Assumptions Are False 
                        The NAS Report. 
       The NRC Ballistics Imaging Report (2008) 

(1) A study to determine the feasibility of a nation- 
imaging database for fired bullets. 

(a) BT had to be studied to understand  
how it worked. 

(2) Conclusion:  neither of the two assumptions had 
been proven. 

(3) See Miller, Criteria for Identification of Tool- 
Marks, Part II,  32 (2) AFTE Journal 116 (2000) 
Study shows that  the number of bullets fired  
from different weapons actually have more  
noteworthy striae than bullets fired from the 
same weapon. 

c. Problems with the Method 
It’s subjective and does not have general acceptance. 
Attack the Methodology 
 The side by side comparison reticule microscope. 
 No standards fro deciding threshold of marks for  
  comparison = sufficiency. 
 No way to determine if a mark is a class, sub-class or  
     individual. 
It’s Subjective 
 Richard G. Nichols,   “Defining the Scientific Founda- 
 tions of Firearm and Tool Mark Identification Disc- 
 ciplines:  Response to Recent Challenges,” 52(3) J. of 
 Forensic Science 586, 590 (2007). 

(1) With respect to threshold, actual definition  
will vary from examiner to examiner because 
they have different experience levels. 

   The AFTE Definition 
  (1)   Agreement is defined” 
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  WHEN IT EXCEEDS THE BEST     
AGREEMENT DEMONSTRATED BETWEE  
TOOL MARKS KNOWN TO HAVE BEEN 
PRODUCED BY DIFFERENT TOOLS    
AND IS CONSISTENT WITH THE 
AGREEMENT DEMONSTRATED BY TOOL 
MARKS KNOWN TO HAVE BEEN 
PRODUCED BY THE SAME TOOL. 

   (2)  The terms “exceeds the best agreement” and     
“consistent with” are not defined. 

An examiner is expected to draw upon his/her    
experience. 
The AFTE Criteria for Identification Committee Report 
issued in 1992 did not address or consider:  
variability, reliability, repeatability, and/or correlations 
needed to achieve a given degree of confidence. 

         United States v. Glynn, 578 F. Supp 2d 567 (SDNY) 
       2008) 
  a.  Expert can testify that a match was “more 
      likely than not.” At 574-575 
  b.  Expert cannot testify that ballistics  is a  
      science.  At 568. 
  c.  Expert cannot testify that he reached his 
      conclusion to any degree of certainty, whether 
      ballistic or otherwise.  At 569 
  d.  Whatever ballistics identification could be  
               called, it could not fairly be called a science. 
       at 570. 
           e.  Ballistics methodology was too subjective to  
       permit opinions to be stated “to a reasonable 
               degree of certainty.” At 570. 
  f.  Ballistics opinions are significantly subjective. 
               At 572. 
  g.  The gun manufacturing process never oper- 
               ates identically in any given case and there- 
      fore causes differences between any two  
      guns that, while tiny, may still be detected by 
      use of a comparison microscope. At 572-3 
   1.  While this assertion has never been 
        put to the rigorous testing that sci- 

                        ence demands, it has been sufficient- 
       ly well-documented as to support a  
       reasonable hypothesis of its validity. 
       At 573. 
 h.  There is an assumption that the unique  
              characteristics of each firearm are to an  



 16 

      appreciable degree copied on to some or all  
              of the bullets and casings fired from a gun. 
      at 573. 
  1.  While this assumption has never  
               been proven to a degree of scientif- 
               ic certainty, the assertion is both  
      plausible and sufficiently documented 

         by experience as to provide a good  
                  working assumption for most practical  
         purposes. At 574. 

          United States v. Mouzone, 8 Cr 86, (USDC of Md.,  
          October 29, 2009) 

a. “When it is reduced to its essentials, the  
‘sufficient agreement’ conclusion can hardly 
be regarded as an absolute identification, as 
even its most ardent supporters must 
concede. See Nichols, supra, at 590 (“The 
AFTE Theory of Identification…does not make 
claims of absolute identification.”) Yet 
astonishingly, the AFTE theory purports to 
demonstrate that once ‘sufficient agreement’ 
has been found by one examiner, ‘the 
likelihood that another tool could have made 
the mark is so remote as to be considered a 
practical impossibility.” NRC Ballistics 
Imaging Report at 65 (quoting A.A. Biasotti: 
1959, supra, at 37-44). Mouzone, p. 41. 

   Thus the problem with the AFTE definition is that it  
   is not accepted in the scientific community because: 

a. Scientific method requires it be applied so as  
to insure a reliable result. 

b. To be reliable you need standard operating 
procedures which establish which marks and  
details are necessary and needed for an 
identification. 

c. The current method is:  “I know it when I see  
it.” 

   In BT, the AFTE definition for “best demonstrated ag- 
   reement” is for the expert to use their own memory of  
   matches and non-matches. 
   In BT there is no database for reference. 
   Each BT is their own database. 
   In BT, an individual examiner’s criteria change as one  
   sees more and more matches and non-matches. 
   Having no operating standard leaves the examiner  
   open to: 
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a. Context bias. 
b. Non-sharing of criteria. 
c. Threshold changes for each examiner based  

on what is available and this means 
replication is impossible. 

   No generally accepted threshold for determining that  
   marks are individual v. sub-class. 

a. Sub-class characteristics are same for several 
weapons fired in the same production run. 

b. No standards exist to determine how an ex- 
aminer can differentiate between a sub-class 
and individual mark.  

c. The SWGGUN Guidelines do not even purport 
to show how an examiner can make the 
distinction. 

d. Material scientists and mechanical engineers 
state that the only way to make such a 
comparison is to have access to control 
samples made at the time of fabrication or a 
knowledge of the individual sub-class 
markings made at the time of production. 

e. Claiming a match in the absence of a statisti- 
cal or scientific foundation is not generally 
accepted in science.  

(1) Statements asserting a match to the  
exclusion of all other firearms implies 
an error rate of zero when in fact there 
is no statistical basis demonstrated 

   Studies show that there are false identifications in BT 
a. Lovell Bradford, Forensic Firearms Identifi- 

cation:  Competence or Incompetence 11(2) 
AFTE J. (1979). 

b. Evan Hodge, Generally Accepted Error, 20(3) 
AFTE J 290 (1988). 

 
5. SOME OTHER MOTION STUFF 

a.  Make sure your expert has read the government’s motion 
                       as well as the supporting documents. 
  b.  Have your expert establish the importance of databases,  
                        science and the relationship to statistics and error rates. 
  c.  Make sure your expert’s affidavit is readable for a judge 

         d. At least an affidavit has to definitively state that the 
scientific method was not followed. 

   (1) No standard operating procedures. 
   (2)  No documentation. 
  e.  No definable error rate has been shown by this discipline. 
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   (1)  The studies they rely on are not blind. 
   (2)  The studies often use only two types of guns or  
         only a few types of ammunition. 
  f.  Proficiency Testing – often does not match the casework.  
 
D.  The Goals of Cross Examination 
 1.  Show subjectivity. 
         2. Show probability of zero, or in other words, make sure the   

expert  say the magic word: it’s a match.  
3. Show no statistical basis. 
4. No databases or no database used or the database is the 

examiners own years of experience. 
5. No standard operating procedures. 
6. Make them explain the definitions. 
7. Lack of familiarity with the key studies or knowledge of the 

studies which do not back the expert’s claims. 
8. No documentation. 
9. Lack of qualifications 

a. No science background or science courses like geology. 
b. Sparse courses. 

(1) No exams, just attendance. 
c. No proficiency tests or took proficiency tests but failed or  

took proficiency test but cannot describe with accuracy 
the content. 

                   d.  Professional societies (IAI, AFTE, “SWG’s”). 
10.  Set up your expert. 
11.   Attack the assumptions. 
12.   It’s the method, not just the individual. 

 
E.  Telltale Signs On the Direct for Use on Cross-Examination 
 1.  Expert makes a generalized statement which contains code  
      words, e.g., “I received armorer’s training.,” “I received appren- 
      tice training.” 

2. Expert uses scientific-like words but closer examination reveals 
they have a colloquial meaning, e.g., “I observed and used best 
practices.” 

3. Observe the direct examination definition by the expert of the  
underlying assumption. 
 

TESTIMONY OF GOVERNMENT EXPERT 
 

  Q.  Could you explain that to the Court?   

    A.  The theory is that the manufacture of individual  

    firearms, the tools that make those firearms are changed in  



 19 

    the process so that the tool, for instance, that rifles,  

    firearm barrel No. 1 is altered in the manufacturing process  

    so that it's significantly different than the tool that's  

   going to rifle the barrel of No. 2 and so on and so forth.   

    Q.  So each tool or firearm is unique in terms of its barrel  

    and other characteristics?   

A.  Yes, sir. 

    This delightful piece of nonsense exemplifies how even the basic 
    assumption of uniqueness can be explained in a garbled fashion  
    and this is on direct examination 
  (a)  On cross examination then you want to throw the AFTE 
        Theory of Identification at this expert along with a de- 
        tailed cross-examination of the manufacturing process 
                 with a special emphasis on production runs 

4. Know the parts of a gun:  
(a) firing pin, breech face, extractor ejector 

5. Know the basics of a bullet: 
(a) casing, cartridge 

 
6. The testimony of a match: 

 
TESTIMONY OF GOVERNMENT EXPERT 
 
Q.  What standard do you use to determine whether there is a  

      match?  Before I ask that question, what is a match?   

      A.  A match is that so the piece of firearm evidence, the  

             cartridge case, can be identified as coming from a  

       particular firearm to the exclusion of all others.   

      Q.  What standard do you use to determine a match?   

             A.  The standard that the identifiable features, the  

             repeatable features that are observed under the microscope  
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             obviously have to be such that it's identified to one  

             firearm only to the exclusion of all others, and it has to  

             present with individual characteristics that satisfy me in  

             the end that it couldn't have come from any other firearm.  

   At first blush you might be tempted to leave this  alone which      
might be acceptable but one could also ask the witness to 
explain that a match means the  casing/cartridge came from 
only that one weapon in the whole world, that the term match 
means 100% certain.  Getting expert to admit to that opens the 
door to statistics, to error rates, etc.  
 

        7.  The problem of defining subclass characteristics and the context 
            for comparison purposes is illustrated by the following: 
      
     TESTIMONY OF GOVERNEMNT EXPERT 
 
      Q.  What is a subclass characteristic?   

       A.  Subclass would be something, it's done in the  

        manufacturing process but may not be a permanent part of  

   that manufacturing process, for instance, oftentimes we'll            

find a pit in the breech face impression that's left behind  

        where there's an actual pit on the breech face and the  

              cartridge as well as to fill that and it makes a readily  

              identifiable mark, however it's not necessarily an  

              individual characteristic of that firearm.  In the molding  

              process that pit may have been present for hundreds of  

              firearms.   

              THE COURT:  You're only looking at an individual  

              firearm, how will you ever know that?  In other words, if  
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you see a pit impression, how do you know whether or not  

               it's a subclass characteristic or is an individual  

              characteristic unless you knew something about the hundreds  

              of firearms that were produced by that particular tool?   

              THE WITNESS:  It's absolutely correct, and that's  

              why I would never make an identification based on that type  

              of mark.  It requires some caution to discount.   

              THE COURT:  How do you distinguish between that  

              type of mark and the identifiable characteristic kind of  

              mark?   

              THE WITNESS:  Well, it helps, as you said, to know  

              some of the manufacturing process and that it never hurts to  

              pick up the telephone as Mr. Heinrich did Mr. Deeb and would  

              it be possible that this was a mold that left behind this.   

              If they don't mold the breech face, then we can be certain  

    that it was probably an individual characteristic and not a                

subclass characteristic.   

             THE COURT:  They don't mold, in other words, if  

             they don't use molds.   

             THE WITNESS:  If they don't use molds, a damaged  

             mold isn't going to make that mark.  It was probably a pit  

             which is pits come from casting generally.   

            THE COURT:  Okay. 
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            Q.  Fair to say that you distinguish between subclass  

            characteristics and individual characteristics based in part  

            on your experience?   

            A.  That's correct.   
  
    This piece of testimony on direct regarding subclass character- 

istics avoids mentioning class and individual characteristics.  On   
cross one would want to ask how (s)he distinguishes the three 
classes.  Also on cross reiterate the last statement to the court, 
that it’s all based on the expert’s experience, not on standards.  
Note also for cross how the witness tried to deal with the issue of 
comparison to other guns, one of the weak areas in BT.  The 
witness used triple hearsay – the gun factory owner to the AUSA 
to the witness – to explain how knowledge of the production run 
would aid him in making an identification. Of course knowing  
that there are or aren’t molds begs the question: what did the 
guns in that production run show and did the expert identify 
them and make a comparison?  Did the expert even try to 
identify these other weapons?  The expert has now discounted 
“the pit impression” in this case as a way to make an 
identification so the next questions are what is there left that 
you used to make the identification? 
 

8. Definitions, especially of the AFTE Theory of Identification, are 
    very troublesome and a fertile area for cross-examination. 
 
    TESTIMONY OF GOVERNMENT EXPERT 
 

          Can you tell us, please, how you  

       measure what is a sufficient agreement?  What does  

       sufficient agreement mean?   

       A.  To satisfy me.  In the end, it's a subjective  

       judgment.   

      Q.  Okay.  It's fair to say that there are no standards that  

      exist anywhere by which somebody in your position to which  

      you could refer to say whether or not what you're seeing is  
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      a sufficient match?   

      A.  Do you mean there's no one I can consult with, certainly  

      there are.   

     Q.  No, I understand that. 

     A.  But in the end it's my judgment, yes.   

             This response on direct examination was a home run!  The gov- 
             ernment expert admitting outright that the AFTE definition of 
             sufficient agreement is nothing more than “my subjective 
             judgment.”  What to do?  On cross reiterate this statement. 
     Then get him to admit that he has been reading the journals  
             for years, that BT is science, that science uses standard op- 
     erating procedures, that the purpose of those is to ensure re- 
     production and replication and finally make sure to get in  
             that he learned this definition from his apprentice training 
             when he was using best practices. Priceless!!!!! 
 
         9. Does it ever pay to cross-examine on what is the scientific 
            method?  Consider this testimony: 
 
    TESTIMONY OF GOVERNMENT EXPERT (CROSS) 
 
             Q.  What is the scientific method?   

      A.  Start with in the case of firearms, I start with a piece  

             of evidence and try and determine the source.   

             Q.  Yes, but just as a generalization – sorry, I didn’t  

             mean to interrupt you.   

             A.  Scientific method we do it all the time.  If the light’s  

            out in the refrigerator, why is it out?  First, you change  

            the bulb, and if the light doesn’t come on, we’ll look to  

            the door switch.  If that doesn’t clear the problem, then  

            we’re going to look at the power source or the fuse box  
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            until eventually you can find out why that light didn’t come  

            on in the refrigerator.   

           A. Your definition of a scientific method, it’s simply a  

           logical investigation?   

           A.  Logical investigation or series of queries.   

           Q.  Does it involve measuring?   

           A.  It can.   

          Q.  All right.  With respect to identifying national  

 phenomena, is it fair to say that the scientific method invariably 

involves measuring things that are measureable?   

          A.  Correct. 

          Q.  Okay.  And then using comparisons to determine where  

          things fit in with other things that are measured?   

          A.  Also correct.   

          Q.  Particularly if you’re trying to compare things?   

          A.  Correct. 

          Q.  Okay.  So with respect to tool mark analysis, can you  

          tell us what measurements are made anywhere, for instance,  

          of striae?   

         A.  Can I measure them, certainly I can.   

         Q.  Do you measure them?   

         A.  Yes, I do.   

         Q.  And how do you measure them?   
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          A.  With a reticule comparison microscope.   

         Q.  Do you make notes of your measurements?   

         A.  I do.   

         Q.  Have you made notes of your measurements in this case?   

         A.  I have not.   

      This is as good as it gets on cross.  Take this definition of the  
              scientific method and have your expert render an opinion. Some 
      other things you might want to consider:  if you have a working  
              knowledge of reticule microscope then you may want to explore  
              that instrument and the expert’s use of it (for example, describe 
              for the court the calibration process used for this instrument. 

     This cross-examiner left alone the failure to take notes.  
Perfectly okay.  You might want to ask the witness what indeed  
were the measurements taken of the striae in this matter 
(especially if you have an expert who will contest the 
comparison).  Remember this cross-examination the next time   
you open your refrigerator door. 

 
        10.  Attacking the underlying assumptions is always the way to go. 
               Here the witness is cross-examined and does a 180º: 
                 
       TESTIMONY OF GOVERNMENT EXPERT (CROSS) 
 
               Q.  And as I understand what you’re saying – well, let me  

          ask you this, what are the underlying assumptions that you  

              are making as a tool mark examiner that allow you to form   

                   an opinion?        

         A.  That the source for each piece of evidence is unique.   

         Q.  Okay.  And what else?  Is that it?   

          A.  I don’t understand your question.   

         Q.  Well, is it that it’s permanent?   

          A.  I believe they’re permanent.   
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         Q.  Okay.  Well, we’ll get to this a little bit later that  

          there is wear on firearms?   

          A.  Also correct.   

                Q.  It’s true, is it not, over the course of time which  

                might depend, which might be different from firearm to  

                firearm that marks will change because of wear?   

                A.  Also correct.   

               Q.  All right.  So, therefore, the marks that you’re looking  

               at are not necessarily permanent?   

                A.  True.   

       If uniqueness is the sine qua non of BT then it follows that 
                permanence is absolutely necessary to that concept. Yet the 
                studies show that wear in the firing of a weapon results in  
                the inability to determine after many firings from the same  
                weapon that the shells fired in the beginning are the same  
                as the last ones.  Here the witness lunged for permanence and  
                then confronted with wear was forced to deny permanence. 
 
                Sometimes using a study on cross-examination can set up a 
                big inconsistency.  Below the cross-examiner got the expert to  
                admit to a study where the cartridge cases fired in the begin- 
                ing could not be matched to the ones at the end.  The witness, 
                however, stated that was not his experience, and he referred to  
                a study he did on Glocks for the Boston Police Department. 
 

11.  See how a skilled cross examiner (and Court) sought the truth: 
 
  TESTIMONY OF GOVERNEMNT EXPERT (CROSS) 
 
                   Q. Have you ever conducted a study where you took any  

 firearm and you fired 150 or 250 or 300 times and looked  

at   the progression of change in those –  

                  A. You weren’t paying attention when I said yes, we did.   
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    We had the test firings from the initial issues, the first  

    two rounds fired from the Glock pistols issued to the Boston  

    Police Department, cartridge cases only.  We also took one  

    that had been fired, and this is the experience of all  

   officers that there were greater than 800 rounds and they  

 were readily identifiable.   

    Q.  Do you have photographs?   

    A.  Not with me.   

    Q.  So, is it fair to say then at times in your experience  

    there may be little change as a result of wear and at other  

    times there may be great changes in wear?   

                   A.  Can we put in no change as well?   
                   
                    THE COURT:  Let me ask you a question though, with  
   

                    respect to the Boston study, when you say after firing of  

    greater than 800 rounds, they were readily identifiable,  

    identifiable as having come from Glock pistols or  

 identifiable to the particular pistol involved?  In other  

    words, after the firings, did you try to match the shells to  

    particular pistols, or were you saying that these shells  

 were identifiable as Glock pistols?   

             THE WITNESS:  No, they’re readily identifiable to  

    the pistol, to the specific pistol.   

             THE COURT:  Okay.   
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    Q.  This was a blind study?  A blind study?   

    A.  Yes, it was.   

    Q.  How many Glock pistols are there in the BPD?   

  A.  2200.   

    Q.  So, you’re saying that you had exemplars from 2200  

    pistols, and you fired them when you first got these .40  

    caliber weapons in 1998 or 1999?   

    A.  Correct. 

    Q.  You then looked at 2200 shells later, how many years  

  later?   

                   A.  I didn’t look at 2200, I looked at a significant number  

    of them because I was alarmed at the number of class  

characteristics that were in common.   

Q.  Okay.  If it was a blind study, how did you determine 

which pistols you looked at?   

  A.  The very – what happened the first time is that an  

    officer discharged his weapon.   

    Q.  Okay.   

    A.  And I had, before I had the pistol, I had the cartridge  

    case that hit the street, it was easy to identify it, I had  

 done it before I saw the pistol, I could take the test fire,  

 and I could take the thing from the street and this was  

 after five years of issue, and then I could compare it.   
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     We’ve done it in our laboratory, we haven’t gone any  

    next step is to take them as they approach the  

     range, and say give me –  

                   THE COURT:  In this case when Mr. Cunha talks  

         about a blind study, in each case you know that the  

           hypothesis, the hypothesis in each case is that this casing  

            came from this gun?   

           THE WITNESS:  Correct.   

                   THE COURT:  And you’re looking at it to see if  

    it’s true?   

             THE WITNESS:  Correct.  We’ve done it also with  

    the imaging system.   

             THE COURT:  It’s not that someone gives you a  

   bunch of shell casings and a bunch of guns and asks you 

to match shell casings and guns?   

THE WITNESS:  No, we haven’t taken Exhibit A and 

found them among 2,000, no.   

             THE COURT:  Got it.   

  This give and take between the court and the expert revealed 
 that what the expert calls a blind study is not a blind  
study at all although you would not have known that from 
the initial statements the expert made.  In fact many of the 
so-called studies that the BT community rely upon to 
buttress their validity of BT are very similar to this Glock 
study, namely the expert knows the conclusion (here this 
shell  comes from  this gun) and what he is doing is an 
experiment to prove a known conclusion, not a hypothesis.  
Putting aside for the moment  the context (and outcome) bias 
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involved in this exercise, the Court correctly honed in on the 
problem which was that the expert wasn’t given several 
hundred shell casings and then asked to determine what 
gun the casing was fired from and yet that is precisely what 
the expert is claiming to do in this case.  So if anything this 
last piece of testimony should be a warning that one must 
know exactly what a “blind study” is and be able  take the 
witness to a place where he describes   in detail what he did 
in his study. 

 
PART III 

 
A. Recent Trends 

 
1. Almost 31 months out from the publication of the NAS Report. 

certain trends are beginning to emerge.  Courts have begun to 
critically assess the validity of forensic expert testimony.  In 
most instances, the courts have found that the government 
expert is qualified to testify.  Often the court discovers that the 
expert has testified before and has a fair amount of “training”.  
Since these factors seem to satisfy most statutes for declaring 
an individual an expert, the courts approve the individual as 
an expert.  However as to what the expert declares based upon 
the procedures utilized and the justification for such, the 
courts have now begun to limit the testimony, sometimes 
preventing conclusions and declarations of a “match” but 
permitting some testimony which declares a probability or 
certainty (e.g., “to a ballistic certainty”).  Sometimes courts are 
not permitting the expert to state that what they do is a 
science or the court prevents testimony in which declarations 
would be made that something is unique or “no other weapon 
in the world could have fired that bullet.”  There have been 
instances where the court has not permitted an expert to claim 
that (s)he is an expert, e.g. the government presents a witness 
who is an expert in firearms as an expert in knife marks. 
Finally it is worth noting that the most progress in critically 
assessing forensic evidence has been in the tool marks 
discipline.  There have been a few cases that have addressed 
deficiencies in arson investigation and some in fingerprints.  
Not every case reported since the NAS Report was published 
has declared that the forensic disciplines are not validated 
scientifically (which was the central NAS finding) but instead of 
hewn closely to past shibboleths of presumed validity based 
upon the usual suspect factors, i.e., the discipline is accepted 
by that community, thousands of cases have admitted this 
discipline, not one case has refused admissibility, the science 
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is proven, there is adequate peer review, there are standard 
and protocols, etc. 

 
2. United States v. Smallwood, USDC, W.D. Kentucky, Paducah 

Division, 5:08 Cr 38, (October 12, 2010) 
 

In this arson/non-firearms tool marks case the court made 
several significant findings but what is most interesting is the 
court’s reasoning and approach to examining forensic evidence 
proffered by an expert that is both illuminating and of value to 
cross-examiners.  The Court held: 

 
a. The key issue as to the testimony of the government’s 

arson   expert was reliability.  The court relied on the 
Daubert standard that reliability means “an expert’s 
testimony…must be supported by appropriate validation 
– i.e. ‘good grounds,’ based on what is known” Daubert, 
509 US at 590 

                      1. The Court further quoting Daubert stated:  “The 
task for the district court in deciding whether an 
expert’s opinion is reliable is not to determine whether 
is correct, but rather to determine whether it rests 
upon a reliable foundation, as opposed to, say, 
unsupported speculation.” Id at 529-530. 

   b. In determining what the government arson expert could 
state, the Court applied the Daubert principles and then 
parsed the expert’s testimony.  Thus the following 
conclusions: 

                           1. The expert could testify to the fact that the defendant  
                 could not have been on the stairs of the house when  
                 she received her burns because the expert’s reason- 
                 ing.  The expert could not state that the defendant’s  

 burns were the result of (1) being chased up the       
stairs,   (2)   Extending her legs over the patio and 
(3) attempting re-entry of the home through the 
bedroom window because the court found his 
opinions too speculative re the progression of the 
fire relevant to the defendant’s actions and he 
presented no experiments/studies re fire 
progression.  Further the expert did not present any 
information re heat levels, smoke inhalation and the 
timing of fires. 

            2. The expert was not permitted to testify that the de- 
                               fendant’s burns were consistent with those of a per- 
      son who ignites fires by application of an open  
                               flame.  Nothing in the expert’s report or in the liter- 
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   ature supported such a claim.  Without such 
support the testimony is unreliable and without a 
scientific foundation. 

           3.  The expert could not testify that the smoke detectors 
                               were removed intentionally before the fire.  Whatever 
      the intention was in removing the detectors is based  
                               upon speculation and would be prejudicial. 

b. In determining that the government’s tool mark expert 
could  not opine that the knife found in the house created 
the marks on the slashed tires of a car outside the 
premises, the court noted: 

                          1. That offering such testimony is highly dependent   
on skill and training but this expert had only one 
class that did not solely cover knives, had never 
testified in a knife case before and as a result her 
testimony would be inaccurate and therefore 
unreliable. 

   2. The court further stated the testimony would not be  
                               at all because during the Daubert hearing the expert 
                               put in question the very photos she had provided to  
              the defense, effectively insulating herself from cross- 
              examination and citing Melendez-Diaz, 129 S. Ct.  
      2527. 

3. The court noted that it could not find a single 
federal case permitting the admissibility of knife 
identification.  Finally the court also noted that knife 
identification does not enjoy the same frequency as 
firearms identification making it less reliable. 

 
3.  United States v. Zajic, USDC, District of Utah, Central 

Division, Case No. 2:06 Cr 0081, (September 2010) 
 

In this fingerprint case where a pre-trial Daubert hearing was 
held the Court ruled: 
 

a. The first government expert who developed the latent print    
but did not make a determination re a match to a known 
print could not testify about matching or that no two people 
are believed to have the same fingerprint. 

b. The second government expert fingerprint witness will not be  
permitted to testify to any substantive facts than he stated  

  at the pre-trial Dauber hearing, could not testify regarding  
   the amount of Level 2 and 3 minutiae in the population  
   because no such data was ever presented but could state  
   that certain markers are more or less common. 
c. The government expert witness could testify that  
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                 the  developed latent print is consistent with that of the defen 
                 dant and that they match closely, can identify the specific      

characteristics and markers in the print which form the basis 
                 of his opinion.  He cannot state, however, that there is an ob 
                 jective basis for his opinion or that it is supported by scientific  
                 methods or principles nor can he state the degree of  

probability  that the fingerprints match. 
              d. Finally the expert may not testify about individualization or     

permanence.    
 

4.  United States v. St. Gerard, United States Army Trial Judiciary,          
Fifth Judicial Circuit, Germany (June 7, 2010) 

 
 In this tool marks case, the court applying Daubert principles 
concluded: 

a. The expert was qualified to testify in tool marks analysis. 
b. The AFTE proficiency tests are not blind and sometimes the  

examined persons are not required to submit their results. 
Further during the testing if a technician answers 
“inconclusive” the response is not counted against the person 
even when the answer is a known match or known non-
match which causes the examiners to be much more 
conservative than they would be in real life situations thus 
skewering the results and not reflecting true proficiency. 

              c. The court also found that peer review articles that appear in  
the AFTE Journal, which is a journal created for AFTE 
members and not widely available throughout the scientific 
community.  The court also noted that many of the peer 
reviewers were not too mark examiners but instead were 
statisticians, metallurgists, etc., depending on the nature of 
the article. 

              d. Error rates have been calculated but may not be adequate. 
              e. The NAS Report has cast doubt on tool mark  
                 analysis underscoring its subjective nature and inability to  
                 replicate results. 
              f. Considering all the above the court found that such  
                 proffered testimony at a trial would be unreliable and as such 

testimony is excluded that the cartridge case could only have 
                 come from the weapon seized. 
 
        5.  United States v. Taylor, No. CR 07-1244, 2009 WL 

      3347485 
             a.  Prosecution witness can testify as an expert 
             b.  His testimony is admissible in evidence. 
             c.  Expert can give his opinion that there was a  
                  match. 
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             d.  Expert cannot testify that his conclusion is a 
                  matter of scientific certainty. 
             e.  Expert not allowed to testify that (s)he could  
                  conclude that there is a match to the ex- 
                   clusion, either practical or absolute,  
                   of all other guns. 
              f.  Expert can testify that in his opinion the  
                  bullet came from the suspect gun to within 
                  a reasonable degree of certainty in the fire- 
                  arms field. 
          6. United States v. Glynn, 578 F. Supp 2d 567 (SDNY) 
              2008) 
              a.  Expert can testify that a match was “more 
                   likely than not.” At 574-575 
              b.  Expert cannot testify that ballistics  is a  

science.  At 568. 
              c.  Expert cannot testify that he reached his 

conclusion to any degree of certainty, whether 
                   ballistic or otherwise.  At 569 
              d.  Whatever ballistics identification could be  
           called, it could not fairly be called a science. 
                   At 570. 
              e.  Ballistics methodology was too subjective to  
                  permit opinions to be stated “to a reasonable 
                  degree of certainty.” At 570. 

            f.   Ballistics opinions are significantly subjective. 
                 At 572. 

              g.  The gun manufacturing process never oper- 
                   ates identically in any given case and there- 

fore causes differences between any two  
guns that, while tiny, may still be detected by 
use of a comparison microscope. At 572-3 
 1.  While this assertion has never been 
      put to the rigorous testing that sci- 

     ence demands, it has been sufficient- 
                                 ly well-documented as to support a  

     reasonable hypothesis of its validity. 
     At 573. 

              h.  There is an assumption that the unique   
                   characteristics of each firearm are to an  
                   appreciable degree copied on to some or all  
                   of the bullets and casings fired from a gun. At 573. 

1.  While this assumption has never  
     been proven to a degree of scientif- 
     ic certainty, the assertion is both  
     plausible and sufficiently documented 
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        by experience as to provide a good  
        working assumption for most practical  
        purposes. At 574. 

7. United States v. Diaz, No. 05-167, 2007 WL  
               485967 (N.D. Cal. Feb. 12, 2007) 
                  a.  Because the accepted practice in the field is 

    based on subjective assessment, in actual  
    case work it is impossible to determine that 
    an examiner’s conclusion is correct or incur- 
    rect.  That alone does not mean that the  
    theory is not testable. 
b. Literature from the field demonstrates that 
    pattern matching theory has been tested and 
    verified for decades and this weighs in favor 
    of admissibility. 
c. The AFTE Journal publishes a “peer review- 
    ed” journal and that the peer reviewed lit- 
    erature generally supports the AFTE Theory of  
    Identification. 
d. Cartridge cases can be identified from a spec- 
    ific firearm regardless of how many times the 
    weapon is fired. 
e.  For spent bullets, the literature indicates  
    those individual characteristics can change 
    after many firings but the matching of spent 

                       bullets  to a particular firearm is frequently 
                       done and is well-accepted. 

f.  It is not possible to calculate an absolute  
                       error rate partly because the standards and 

    criteria are subjective.  Yet enough data 
    has been provided to show that error rates 
    among trained firearms examiners are suff- 
    iciently low. 
g. While the term “sufficient agreement” in the 

                       AFTE definition of the theory of  identification 
    could be construed as vague, it is not an  
    unreasonable standard when utilized by 
    competent firearms examiner. 

                   h. The evidence before the court does not sup- 
    port the theory that firearms examiners 
    can conclude that a bullet or casing was  
    fired by a particular firearm to the exclusion 
    of all other firearms in the world. 
i.  The government in this case will only be per- 
    mitted to have the expert witness testify  
    that  the bullets or casings were fired from  
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    a particular firearm “to a reasonable degree 
    of ballistic certainty.” 

                   j.  In some ways firearms identification is ana- 
    logus to eyewitness identification. 
 1.  We recognize person on the street 
      but there is always the possibility 
      that it is not who we think it is. Yet 
      we know when we are confident in  
      the pattern to make an “identifica- 
      tion.” (Some courts call this MISTAK- 
              EN IDENTIFICATION). 
 2.  A zookeeper knows each animal by 
      name, where any other person  would 
      not be able to tell the difference be- 
      tween two elephants. (HOW DO WE  
               KNOW THAT THE ZOOKEEPER  
      KNOWS EVERY ANIMAL BY NAME? 
      IS THERE A STUDY OF THIS PHE- 
      NOMENON? IS THIS BASED ON AN 
      ANIMAL PLANET SPECIAL?) 

         8.  United States v. Monteiro,  407 F. Supp. 2d 351 
             (D. Mass. 2006) 

         a.  The court determined that B/T methodology 
              is sufficiently reliable.                           

                  b.  Examiner can testify “to a reasonable de- 
                       gree of ballistic certainty.” 
                  c. Because examiner in this case used re- 
                      placement parts when testing the weapon 
                      and has never had his work peer reviewed 

                    his testimony is not admissible. If done, he can  
                    testify. 

         9.  United States v. Mouzone, 8 Cr 86, (USDC of Md.,  
              October 29, 2009) 

a.  A B/T case  
b.  Federal courts have almost without excep- 
     tion admitted tool mark evidence often  
     without applying the Daubert factors. 
c.  Relying on U.S. v. Williams, 506 F. 3d 151 
    (2d Cir. 2001) the Court noted that past  
    acceptance of does not render expert tes- 
    timony admissible; expert testimony long  
    assumed reliable still must be tested pur- 
    suant to Daubert and Kuhmo Tire. 
d  B/T has a long way to go before it can 
    claim to be “science.” 
e.  Despite the fact that there is no agreement  
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    as to how much correspondence exceeds the 
    best known non-matching situations the  
    AFTE courses and the CTS proficiency  
    testing  with all its limitations demonstrate 
    the existence of standards governing B/T  
    methodology with two important qualify- 
    cations:  the conclusion expressed in court 
    is only as good as the underlying photo- 
    graphs, sketches and notes that support it   
    and that these materials are critical to juries 
    who can learn of any deficiencies through 
    cross-examination 
f.  B/T evidence can only be offered with the  
    proper qualifications as to its accuracy. 

                   g. Reduced to its essentials, the AFTE “suffic- 
    ient agreement” conclusion can hardly be 
    regarded as an absolute identification. 
h. In this case court will not permit officer/ 
    expert to express his opinion to the same 
    degree of certainty other courts have  
    permitted.  He can state his  opinion and 
    basis without any characterization as to 
    certainty (including “more likely than  
    not” or “to a reasonable degree of ballistic 
    certainty.”  If these recommendations are 
    rejected then all the ballistics/expert should 
    be permitted to state is “more likely….” Or to  
    “a reasonable degree….” 

                   i.  Because the government was not forthcoming 
                       with discovery court found the prejudice to  
                       the defense was great. 
        10.  United States v. Green, 405 F. Supp 104 (D. Mass  
               2005) 

a.  In this firearms case, pre-NAS Report, Judge 
     Nancy Gertner after holding a Daubert hear- 
     ing reluctantly admitted the evidence be- 

                        cause of federal appellate holdings. 
b. “The more Courts admit this type of evidence 

        without requiring documentation,    proficiency testing, or      
evidence of reliability, the more sloppy practices will 
endure;  we should require more.” Supra, pp.107-108. 

  
        11.  United States v. Alls, No. CR2-08-223(1), United 
               States District Court, Southeastern District of 
               Ohio, Eastern Division, December 12, 2009) 
                    a.  Permits B/T technician to testify to her  
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                         methodology but not her opinion attributing 
                         the casings exclusively to one firearm. 
                    b.  Such testimony  (re her conclusion) would  

                      be misleading and prejudicial given the inherent  
subjectivity of B/T identification. 

    
       12.  Commonwealth v. Heang, SJC-10376, Supreme Judicial  
              Court of Massachusetts, 458 Mass 827; 942 N.E. 2d 927  
              (2011) 

(a) Firearms case. 
(b) Testimony limited by court. 
(c) Judge denied Daubert hearing ruling that trooper could 

testify “to a reasonable degree of certainty.”  However he 
was required on direct examination to state that he could 
not as a matter of science, exclude every other nine 
millimeter firearm with six lands and grooves with a right 
hand twist. 

       13.  Commonwealth v. Fitzpatrick, NO(S). SUCR2007-10832,  
              Massachusetts Superior Court (2010) 

(a) Tool marks case. 
(b) Testimony excluded. 
(c) Examiner did not have sufficient training , experience 

etc., with knife/tire tool marks.  There is a lack of 
consistent protocols and standards.  Because of lack of 
standards for comparison there is no accounting for 
dissimilarities, unlike fingerprints and DNA analysis.  The 
number of points deemed necessary to identify a 
particular knife as having made the cut varies with the 
subjective judgment of the particular examiner. 

        14.  United States v. Aman (E.D. Va. 2010) Slip Copy, 2010 WL   
4103157      

(a) Arson/fingerprints case. 
(b) Testimony admitted. 
(c) While testimony is admitted, issues raised are proper for 

cross-examination. 
(d) The absence of a known error rate and lack of population 

studies and the involvement of the examiner’s judgment  
raise important questions re the rigorousness of friction 
ridge analysis. 

2.  State v. Hull (Minn. 2010) 788 N.W. 2d 91 
(a) Fingerprints/Handwriting (Frye). 
(b) No error in failing to hold admissibility hearing 

3.  Comm. V. Gambora (Mass. 2010) 457 Mass 715, 933 N.E. 
2d  

                  50 
(a)  Fingerprints/Shoeprints. 
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(b) Even if court erred in admitting the evidence it would be 
harmless. 

(c) Court concerned about statements of certainty. 
(d) Issues raised by NAS Report are important and deserve 

consideration but that is not undertaken in this case. 
(e) The NAS is concerned with statements of absolute 

certainty by fingerprint examiners and that such 
comparisons are error-free.  That claim was not made in 
this case. 

        15.  People v. Givens (2010 NY Sup Ct) 2010 WL 5022731 
(a) Tool marks case (Frye). 
(b) Testimony admitted, request for hearing denied. 
(c) Judge Webber, Bronx Supreme Court reviewed several 

cases, including United States v. Glynn, supra.  In each 
instance the court concluded that no case it reviewed 
excluded firearms testimony and that no case found that 
firearms and tool mark identification evidence was 
unacceptable or found to be unreliable. 

(d) The court noted that there were cases that permitted the 
defense to challenge the proffered testimony through 
cross-examination and by offering defense experts. 

(e) This case illustrates the severe inability of a court to 
understand that the “science” of firearms identification 
does not meet the rigors of science, that it is the forensic 
discipline whose methodology is at the very least suspect.  
What this court did was to “cherry pick” from the plethora 
of cases dealing with this discipline and reach a very 
narrow conclusion.  It is interesting to note that even 
though the court states it did an exhaustive review of the 
case law and quotes extensively from Glynn, somehow the 
court missed the portions of the Glynn case which limited 
the testimony and what the expert could or could not 
state. 

(f) This case also illustrates the dire necessity of making a 
full record, one that encompasses using the defense 
expert to attack the very reliability and faults of the 
firearms/tool mark methodology.  Attorneys would be 
wise when dealing with a decision like this to make 
repeated motions for mistrial so that the appellate court 
and post- conviction lawyers can have a chance to 
overturn the damage these kinds of decisions can have on 
the legal process.  What the trial court did here was to 
resort to the “cross-examination cure all remedy” relying 
perhaps on the notion that the appellate courts will not 
reverse a guilty verdict because the defense was permitted 
to cross-examine.  The reported decision fails to discern 
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the difference between exclusion, admission and 
admission with limitations.  Using this model would lead 
one to conclude that all hearsay is admissible because 
cross-examination will cure the taint of unreliability. 
Under the rubric of this case the very notion of a court’s 
gatekeeper function is reduced to rubble and total 
irrelevance. 

        16.   United States v. Cerna (N.D. Cal. 2010) 2010 WL 3448528 
(a)  Firearms/Fingerprints (Daubert). 

 Hearing denied, limited testimony. 
(b) Firearms expert must explain at trial why and how the 

AFTE Theory of Identification comports with the 
Daubert reliability requirements.  It will not be enough 
for the expert to state that the AFTE theory is widely 
accepted.  If the government fails to make the required 
threshold showing then the jury will be instructed to 
disregard the expert testimony.  The NAS Report may be 
used for cross-examination or may offer guidance for 
fact-specific challenges.  The AFTE theory need not be 
perfect science to satisfy Daubert so long as it is 
sufficiently reliable. 

(c) Expert was limited to stating to “a reasonable degree of 
certainty in the ballistics field.” 

(d) Daubert hearing on reliability of fingerprints also denied 
because not necessary to re-plough ground already 
canvassed time and again but the government will be 
required to introduce reliability evidence at trial as it 
has committed to do.  Fingerprint examiner limited to 
testifying to “a reasonable degree of certainty in the 
fingerprint field.” 

        17.  United States v. Willock (D. Md. 2010) 696 F. Supp 2d 536         
(Note:  District Court based its opinion on the findings of the 
Magistrate in United States v. Mouzone) 

(a) Firearms (Daubert). 
(b) Limited testimony. 
(c) Government must provide bases and reasons that 

support the opinion, which included the sketches, 
diagrams, notes and photographs that the accepted 
methodology for application of the AFTE theory requires. 

(d) Firearms/tool mark identification is only relevant, reliable 
and helpful to jury if is offered with the proper 
qualifications regarding its accuracy (see Mouzone). 

       18.   United States v. Rose (D. Md. 2010) 672 F. Supp. 2d 723 
(a)  Fingerprints (Daubert) 
(b) Court denied a hearing holding that fingerprint 

identification based on the ACE-V method is generally 
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accepted in the relevant scientific community, has a very 
low incidence of erroneous misidentifications and is 
sufficiently reliable under Fed. R. of Ev.  702.  This 
holding was totally inconsistent with the holding in State 
v. Rose where the trial judge found that fingerprint 
identification was not generally accepted in the scientific 
community.   
At a judicial conference in Washington, D.C. Judge Blake 
explained her ruling stating that her case was not a death 
penalty case (as was the state case) where standards for 
reliability are stricter.  She also noted that the state court 
judge may have been influenced by the witnesses she 
heard at the hearing as opposed to the substance of the 
testimony. 

(c) A BAD HOLDING AND ONE THAT PROSECUTORS WILL 
SEIZE UPON IN BRIEFS. 

       19.   State v. Ward (N.C. 2010) 364 N.C. 133, 694 SE 2d 738 
(a)  Controlled Substances (Daubert) 
(b)  Testimony excluded. 
(c)  After testimony excluded because of discovery violations,   

the court permitted the agent to testify that the substance 
was a drug based on his visual identification.   

(d) The appellate court held that the State failed to 
demonstrate the reliability of the visual identification 
methodology.  Therefore the trial court abused its 
discretion. 

(e) THIS CASE HAS IMPLICATIONS IN MANY FORENSIC 
DISCIPLINE CASES WHERE EXPERTS TESTIFY ABOUT 
THEIR VISUAL OBSERVATION AND THEN THE 
CONCLUSION UNSUPPORTED BY DOCUMENTATION, 
PHOTOGRAPHS, EXPERIMENTS, STUDIES, ETC. 

20.  United States v. Zajac (D. Utah 2010) 2010 WL 3489597 
(a) Trace/Bitemark (Daubert). 
(b) Limited Testimony.  
(c) Witness can testify that there is consistency between 

adhesives found at crime scene and those in defendant’s 
residence but cannot state they come from the same 
source. 

(d) Witness cannot testify re individualization, i.e., no two 
people have the same prints.  He may not state that there 
is an objective basis for his opinion or that it is supported 
by scientific principles or methods. 

(e) Majority holds that precedent requires admission but 
does not cite the NAS report. 

        21.  People v. Greenwood, Los Angeles Superior Court)(2010) 
(a) Fingerprints (Frye). 
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(b) Limited testimony. 
(c) Government fingerprint examiner cannot testify that her 

opinion is a result of infallible scientific process and 
defense is free to cross-examine on the shortcomings of 
the ACE-V method as noted in the NAS Report. 

        22.  United States v. Faison, Superior Court District of   
                    Columbia)(2010). 

(a) Fingerprints (Frye). 
(b) Limited testimony. 
(c) Conclusions at trial by the experts must account for 

human error and that there are no conclusive studies on 
the uniqueness of fingerprints.  Conclusions of the 
fingerprint examiners can no longer be stated in absolute 
terms, i.e., a print is unique to one person to the 
exclusion of all others.  For comparison testimony witness 
can state to “a reasonable degree of fingerprint certainty.” 

        23.  U.S. v. Anderson, D.C. Superior Court and U.S. v McCorckle   
(2010) 

(a) Firearms (Frye). 
(b) Limited testimony. 
(c) Examiner can testify to a reasonable degree of certainty in  
     the field of firearms and tool mark identification or to a  
     practical certainty but not to a reasonable degree of  
     scientific certainty or practical impossibility. 

         24.  State of Michigan v. Jabrocki, 79th District Court for the  
                    County of Mason, File No. 08-5461-FD (May 6, 2011) 
                   (a) Testimony excluded (Daubert) 
           (b) Blood Alcohol case 
  (c)  One issue was whether or not the blood test results from 

the state police crime lab should be admitted into 
evidence. 

(d)  The other issue was whether the blood test evidence was 
reliable because if it was then it would be relevant and 
hence admissible 

(e) In the course of the hearing it was learned that in fact 
there were two blood alcohol readings obtained from the 
accused, one reading being .298 and the other .303. 

(f) The testimony by the prosecution toxicology expert 
showed that the laboratory did not calculate error rates 
notwithstanding that the lab was ASCLD/LAB accredited 
and had been told by the agency during its June, 2007, 
audit that it had to do so by the time of the next audit.  
The defendant’s blood was tested in November, 2008, 
eighteen months after the audit and the hearing occurred 
On July 16, 2010, but the lab still did not calculate error 
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rates.  The reason given for this lapse was the expert’s 
hope that “an alternative approach could be devised.” 

(g) The court noted that determination of an error rate or 
error budget addresses the sources of systemic error to 
insure that the results reported account for the 
uncertainty of measurement.  Interestingly the court 
noted that when the state police only report the lower of 
the readings, leaving the inference that the test result is 
absolute or the true test result. 

(h) The court found that calculating the error rate is an 
accepted part of scientific methodology and that any 
scientific measurement has some error associated with it. 
(The court referred to the NAS Report, p. 184 wherein it 
was concluded that “few forensic science methods have 
developed adequate measures of the accuracy of 
inferences made by forensic scientists.” 

(i) Since the court found that there were two readings, that 
uncertainty of measurement can be calculated, that in 
this case it was not calculated and that the lab had been 
told to calculate and had not done so, the blood test 
results are not reliable and therefore not admissible until 
such time as the lab reports the error rate. 

 
B.  Judicial Reasoning and Pronouncements 
 1.  Court’s fallback position:  cannot testify it is a match nor that  
               it is a science but can say it is “more likely than not” and can  
       say “I am a technician.” 

2. NAS report does not state that forensic disciplines are inad- 
missible in court. 

3. Inappropriate comparisons or setups: 
(a)  Fingerprints work because you can compare inked-to-inked 
     fingerprints 
(b)  “It has been, is now and so shall it always be.” 
(c)   It’s accepted. 
(d)  Thousands of cases have admitted the discipline. 
(e)  Fingerprints are unique and unchangeable 

 4.  Jurors get it right (judge’s sometimes justification for admiss- 
               ibility). 
 5.  Jury instructions will take care of everything. 
          6.  Vigorous cross-examination will ferret out the truth (the  
               famous negative rule of evidence). 

7. “To get a challenge hearing defense counsel you are going to 
have to show me….” 

 
C.  Where Are We Now 
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     1. Thirty-one months after the NAS Report was published the 
courts have changed course, and we can see a firm pattern 
developing. 

2.  Exclusion due to no science, discovery violations, lack of  
documentation, person not qualified as an expert in the 
field. 

1. Limited testimony in that government must show certain 
threshold requirements on direct examination, defense can 
use NAS Report to raise issues on cross-examination, 
witness cannot state absolute certainty or use other 
phrases implying absolute certainty, witness cannot state 
that method is scientific, witness must state judgment is 
subjective, cannot state that cartridge fired from no other 
weapon except one recovered, fingerprints are not unique, 
fingerprints not permanent, that human error is involved in 
determination. 

2. TOTAL ADMISSIBILITY – EXCLUSION – LIMITED 
TESTIMONY 

3. NO CHALLENGE PRE-TRIAL  - CHALLENGE PRE-TRIAL 
 
D.  Some Thoughts on Discovery 

1. Because a significant majority of the judiciary at this      
juncture is not familiar with post-NAS issues and recent 
developments in the field of forensics, they do not possess an 
understanding of what exactly it is you are asking for (e.g., 
proficiency exams) or why you are asking for it (e.g., the “lab 
technician’s bench notes which may reveal completely different 
results than are recorded in the final lab report or show an 
inexact methodology, both of which could aid the cross-
examiner). 

 
               Prosecutors will set forth a plethora of arguments aimed at the 

prevention of discovery, some based on state statutes or 
possibly evidentiary grounds such as relevance. In the post-
NAS world of challenges to forensic disciplines which have 
previously been accepted at near mythic levels of infallibility, it 
is essential from a prosecutorial perspective that the defense 
not gain access to lab technician bench notes, laboratory 
accreditation reports, etc., all of which are grist for cross-
examination as well as defense pre-trial challenge motions 
which expose not only the underpinnings of the claimed 
forensic discipline but just as importantly the subjective 
methodology employed to obtain a “scientific” result which 
invariably buttresses the prosecution theory of the case.  
Moreover, discovery material often contains evidence of errors 
or procedural shortcuts, sometimes in violation of laboratory 
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protocols or best practices and arguably these materials fall 
within the Brady penumbra. 

 
 One of the most-cited prosecutorial arguments in attempting to 

have courts admit forensic evidence, notwithstanding a defense 
challenge, is that the defense has the right to cross-examine.  
This argument is made simultaneously with the objections to 
defense discovery.  This amazing substantive contradiction  
underscores why prosecutors are so zealous in urging that 
courts allow the defense to cross-examine prosecution forensic 
experts.  What better than to have a defense attorney cross-
examine without having the underlying work product of the 
technician.  Issues of due process pursuant to both the federal 
and state constitutions and Brady implications are impacted 
by the arguments surrounding discovery and the right to 
cross- examine as too are arguments defense counsel may be 
forced to make regarding rendering ineffective assistance where 
the right to cross-examine is essential eviscerated by wholesale 
discovery denials.  

                
               For example, the defense must argue that proficiency exams - 
               those tests administered to lab technicians and which they  
               must pass in order for the laboratory to maintain its 

accreditation – are vital for cross-examination of the proposed 
prosecution expert witness.  The argument that the defense is 
being denied the right to cross-examine under both the U.S. 
and State Constitutions must be made and preserved.  
Moreover, as many of the cases in this outline suggest, before 
the discipline can be admitted into evidence a proper threshold 
showing supported by adequate documentation must exist.  
What value is the evidence to the jury if the expert presents 
his/her work absent the proficiency test that they failed?  
Surely the jury has the right to assign the appropriate weight 
to be given such testimony if the court decides it is admissible.  
Further at a  Frye hearing doesn’t the judge, as a gatekeeper, 
have an obligation to determine  the qualifications, credibility, 
background, documentation, methodology, etc., of a proposed 
witness and their testimony before granting admission of the 
evidence?  

 
      Finally, requests for the laboratory accreditation reports should  
              be sought in discovery for these detail problems the laboratory 
              has had and needed to correct.  Sometimes these problems  
      affect the work of an entire unit.  For example, if the accrediting 
              agency cites the laboratory’s latent print unit for improperly  
              worded reports and the lab report in your case was completed  
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              after corrective action was supposedly taken, the defense would 
              and should be able to cross-examine the technician on his/her 
              failure to follow the correct guidelines or protocols.  Even if you  
              had the lab technicians proficiency exam (pass or fail) it would 
      not reveal that the technician is failing to correctly write reports 
              and the significance of improper report writing is that it leads to  
              potential issues regarding the accuracy of the work the tech- 

 nician performed. 
   
A common refrain from the judiciary and prosecutors is that the 
defense is seeking to put the laboratory on trial in the cross-
examination of the expert.  Such a statement is a solid indicator 
that the court and/or the prosecutor is not aware of how a 
laboratory works when making forensic determinations.  A 
laboratory is composed of inter-related parts under a common 
set of guidelines which is precisely how accrediting agencies rate 
the laboratory.  If the lab technician in your case performed 
what appears to be a perfectly executed DNA analysis, but you 
do not possess the   accrediting agency’s reports showing that 
the lab was cited for repeated problems with DNA 
contamination, then the defense cross-examination is 
incomplete, and the jury is denied the opportunity of a complete, 
contextual evaluation of the evidence.  Another way to obtain 
the laboratory accreditation reports is to do a FOIA request to 
the an appropriate state agency such as a states forensic 
science commission. 

 
 

                
 

 
 
 
  

 
  

 
  
    

 


