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Topics Today

• New Certification Standards
• Shackling
• Performance Standards



New Certification Standard

• Attorneys who wish to apply for certification to represent 
juveniles in juvenile delinquency cases in the District and 
Juvenile Court must:

• (1)  Apply for admission into a county bar advocate program;
• (2)  Be accepted onto the panel of attorneys of a county bar 

advocate program; 
• (3)  Complete a required training program to represent adults in

criminal matters in the district courts; 
• (4)  Provide at least one year of high-quality trial advocacy on 

behalf of adults charged with criminal offenses in the district 
courts (or some other comparable practice experience), 
demonstrating full compliance with all relevant Performance 
Standards (see Chapter 4 of the CPCS Assigned Counsel 
Manual);



New Certification Standard
• (5)  Take eight (8) hours of approved juvenile-

specific training within 12 months of application for 
“J” certification, in addition to any other annual jury 
skills training or other CPCS CLE requirements;

• (6)  Demonstrate a commitment to juvenile defense; 
and 

• (7)  Demonstrate a familiarity with the specifics of 
juvenile justice, including, among other things, 
adolescent brain development, DYS, DCF, school 
issues, Administrative hearings, DYS treatment 
plans, etc.



Maintaining “J” Certification

• There was no CPCS policy with respect 
to attorneys remaining on the Juvenile 
Delinquency panel, as long as the 
attorneys comply with their obligations to 
maintain their District Court certification.



Maintaining “J” Certification
• Attorneys who wish to maintain their 

juvenile delinquency certification must 
fulfill an annual training and 
educational requirement of at least 
eight (8) hours of juvenile-specific 
CLE’s in addition to the requirements 
of the District Court  panel.



Maintaining “J” Certification
• Maintenance of the attorney’s juvenile delinquency certification is 

also contingent upon evidence of compliance with all Juvenile 
Delinquency Performance Standards set out in the CPCS Assigned 
Counsel Manual in Chapter 4, with particular attention to:

• Prompt, consistent, and meaningful client communication;
• Pretrial preparation, including witness interviews and appropriate 

use of investigators and experts;
• Legal research and filing of memoranda of law;
• Conduct of trials and litigation of substantive motions;
• Cooperation with Juvenile Supervising Attorney, Resource Attorney 

and/or Mentor; and
• Lack of substantiated complaints.



Shackling



Examples of what is occurring around the 
nation:

• -In December 2009, the Florida Supreme Court banned the 
widespread practice of shackling juvenile defendants in courtrooms, 
calling it "repugnant, degrading, humiliating and contrary to the 
state's primary purposes of the juvenile justice system."

• In an unsigned 6-1 opinion, the court amended the rules of judicial 
procedure to state a juvenile defendant cannot be placed in 
handcuffs, chains, irons or straitjackets unless the court finds it 
necessary in specific instances.

• New rules state restraints are allowed only to prevent physical harm 
against the child or others, if they pose a substantial flight risk, they 
have a history of disruptive behavior in court and there are no 
alternatives.



Examples of what is occurring around 
the nation:

• -In Connecticut, juvenile courts stopped shackling youths, except when 
judges decide that certain children require restraints. Now, about 30% of 
kids in court are in some kind of cuffs, based on assessments made by 
juvenile detention staff and approved by a judge, says Judge Barbara 
Quinn, deputy chief court administrator. "It's being implemented in the way 
we intended, because we figured a fair number of young people have a 
history of violence," Quinn says.

• •In California, an appeals court ruled in that shackles could be used on 
minors in a Los Angeles County juvenile court only on a case-by-case 
basis. 

• •In North Dakota, the state Supreme Court ruled in March that a court 
violated the rights of a 17-year-old boy by not determining whether his 
request to have his handcuffs removed during trial could be granted. At 
least two other state supreme courts have ruled against shackling juveniles 
in court: Illinois in 1977 and Oregon in 1995.



The amendment states:

• The justice presiding in the courtroom shall 
consider one or more of the following factors 
prior to issuance of any order and finding:  

• (a) the seriousness of the present charge 
(supporting a concern that the juvenile had an 
incentive to attempt to escape); 

• (b)  the criminal history of the juvenile; 
• (c) any past disruptive courtroom behavior by 

the juvenile; 
• (d) any past behavior that the juvenile presented 

a threat to his or her own safety, or the safety of 
people; 



The amendment states
• (e) any present behavior that the juvenile represents a 

current threat to his or her own safety, or the safety of 
other people in the courtroom; 

• (f) any past escapes, or attempted escapes; 
• (g) risk of flight from the courtroom; 
• (h) any threats of harm to others, or threats to cause a 

disturbance, and 
• (i) the security situation in the courtroom and courthouse, 

including the risk of gang violence, or attempted revenge 
by others.  



The amendment states:
• It shall be the responsibility of the court officer charged with custody 

of a juvenile to report any security concerns with said juvenile to the 
presiding justice in the courtroom.  

• The justice presiding in the courtroom may attach significance to the 
report and recommendation of the court officer charged with custody 
of the juveniles, but shall not cede responsibility for determining the 
use of restraints in the courtroom to the court officer.  

• The justice presiding in the courtroom may receive information from 
the court officer charged with custody of the juvenile, a probation 
officer, or any source which the court determines in its discretion to 
be credible on the issue of courtroom or courthouse security.

• The decision to use restraints shall be the sole determination of the 
Juvenile Court Justice who is presiding in the courtroom at the time 
that a juvenile appears before the court.  No Juvenile Court Justice 
shall impose a blanket policy to maintain restraints on all juveniles, 
or a specific category of juveniles, who appear before the court.



What should happen…

• Restraints must be removed prior to juveniles 
appearance before the court at any stage of the 
proceedings unless the judge makes a contrary 
order.

• Court officers should report security concerns in 
open court prior to bringing the juvenile into 
court.  

• No EXPARTE communications!!!



Counsel’s Responsibility

• Object to Shackling
• Be prepared to address the specific 

relevant factors including the juveniles 
past and present behavior, risk of 
flight/escapes, threats of harm to self or 
others, threats to cause disturbance, 
security situation in the courtroom.



Counsel’s Responsibility

• Request judicial finding
• OBJECT
• Demand procedure at every court date
• OBJECT





Lets Talk About Performance 
Standards

• Yawn…
• First Lets talk about what our files should 

look like
• Sample Documents



In your file:
• Where appropriate, counsel should have the following materials organized and accessible at the 

time of trial:
• 1.   copies of all relevant documents in the case;

• 2.   relevant documents prepared by investigators;

• 3.   proposed voir dire questions;

• 4.   motions in limine;

• 5.   outline of opening statement;

• 6.   cross-examination plans for all possible prosecution witnesses;

• 7.   motion for required finding of not guilty, renewed motion for required finding of not guilty, and 
outline of argument for required findings of not guilty and authorities supporting it;

• 8.   direct examination plans for all prospective defense witnesses;



In your file
• 9.   copies of defense subpoenas;

• 10. prior statements of all prosecution witnesses (e.g., Grand Jury minutes transcripts, police 
reports);

• 11. prior statements of all defense witnesses;

• 12. reports from defense experts;

• 13. a list of all defense exhibits, and the witnesses through whom each will be introduced;

• 14. proposed jury instructions with supporting case citations;

• 15. copies of all relevant statutes and cases, including statutes and cases relating to any potential 
lesser- included offenses; and

• 16. outline or draft of closing argument



Counsel has an obligation to keep and 
maintain a thorough, organized, and current 

file on each client.
• As part of this file, counsel should maintain a “running sheet” or log which 

records information such as information:
• obtained during all interviews of the client;
• interviews of witnesses, 
• interviews of family members, 
• friends and employers; 
• client’s background and history; 
• court dates and events; 
• contact with investigators and results of investigations; 
• conversations with the prosecutor regarding discovery,
• dispositional issues including plea offers, 
• trial issues; 
• conversations with the probation officer, lobby conferences or conversations 

with a judge; conversations with police officers or Commonwealth
investigators; telephone conversations regarding the case; conversations, 
consultation and evaluation by experts, etc.



Filing Motions

• Should I file that Bernardo B. Motion?
• Should I file that Motion to dismiss or 

motion to suppress that is going to lose?
• Should I file that motion for costs?
• Jury Instructions?
• Bail appeal?

• YES…YES…YES….YES…YES



PERFORMANCE 
ASSESSMENT REPORT

• What is it?
• Who sees it?
• What is it for?



PERFORMANCE 
ASSESSMENT REPORT

• Sample:
• HISTORICAL BACKGROUND:

• Attorney Smith was graduated from University of New Thoughts in 1999 with a 
Bachelor of Arts degree in government studies.  He attended New Thought School of 
Law and was graduated in 2002. He was subsequently licensed to practice law in 
Massachusetts.  He began accepting appointments with the Smith County Bar 
Advocates in 2003.  He has continually accepted assignments since that time and he 
informs me that the main focus of his practice is criminal defense work.  He presently 
has 20 - 30 open cases and takes two duty days per month. 



Performance Assessment
• JURY TRIALS:
• His most recent trials were both bench trials.  Mr. Smith 

is uncertain as to the date of his last jury trial, but he 
believes that it was 3 - 4 years ago. 

• APPEALS FILED:  
• Attorney Smith has filed several notice of appeals and 

has cooperated with appellate counsel.
• OFFICE SPACE: VERIFIED
• LEGAL RESEARCH: LOISLAW



Performance Assessment
• CASES REVIEWED:
• I reviewed three cases with Attorney Smith.  I personally reviewed the 

time sheets, and time records.  The cases reviewed were as follows. 
• Commonwealth v. Child 1, Juvenile docket 0723CR 006464. Client was 

charged with trespassing pursuant to G.L. c. 266 §120, larceny under 
$250 pursuant to G.L. c. 266 §30C, and walking/riding on railroad track 
pursuant to G.L. c. 160 §218. (Closed case)

• Commonwealth v. Child 2 Docket Number 0823CR–007803, where the 
Defendant is and was charged with possession of Class B substance 
in violation of G.L. c. 94C §34. (Closed case)

• Commonwealth v. Child 3, Docket 0923CR 10358.  Client is and was 
charged with aggravated Assault and Battery pursuant to M.G.L. c. 265 
§13A(b).  (Open case)



Performance Assessment
• GENERAL DUTIES OF COUNSEL: Areas for Consideration: Treats clients 

respectfully, punctual in court, maintains complete files on each case, 
protects speedy trial rights, regularly reviews cases with a mentor, 
appropriate appearance in court, appropriate demeanor in court.

• I have personally observed Attorney Smith throughout the past X years in handling cases 
in the Juvenile Court.  I have always observed him to treat clients respectfully, to be 
prompt and prepared.  I have had cases in which I have had co-defendants with Attorney 
Smith and have observed him to be zealously representing his clients in these cases. 
Attorney Smiths’ files were somewhat organized and he did provide me with all documents 
needed in his files. Attorney Smith does take running notes to some extent, but his running 
notes are somewhat sparse.  He also needs to provide more detail in his time sheets.    
However, after reviewing the cases, running notes and documents I was able to determine 
the status of each case and what was done in each one.  If successor counsel were to take 
over these files prior to completion, he would be able to determine what actions were taken 
and work needed to be performed; however, the running sheets were not as specific as 
needed and I will discuss this later in this report.



Performance Assessment
• ARRAIGNMENT: Areas for Consideration: Prepares bail hearing (notes in the file), 

familiar with competency and criminal responsibility law, protects client for 
identification advantageous to the prosecution, persuasive advocacy at bail hearing, 
protects right to bail appeal, promptly obtains police reports and court documents.

• I have personally been in court when Mr. Smith has accepted assignments, at 
arraignment and bail hearings. Given the information which is usually available 
at the time of bail hearings, Attorney Smith did have knowledge of the facts in 
the police reports and was able to competently advocate on his clients’ behalf.  
In the cases I reviewed, clients were released on relative low bails and posted 
except for one client who, although he was held on a high bail, he was also 
held without right to bail on another case on a VOP and no bail review was 
taken because of that fact. Attorney Smith informs me that he did see the client 
at the detention center within three business days of the arraignment.

• In discussing the cases with Attorney Smith I am satisfied that he is familiar 
with the issues of competency and criminal responsibility, advocates 
appropriately at bail hearings, promptly obtains police reports and court 
documents.



Performance Assessment
• PRETRIAL PREPARATION: Areas for Consideration: Promptly investigates facts of 

the case, files Motion for Funds for Investigator, promptly contacts defense witnesses 
(file notes show date and content of interviews), attempts to interview prosecution 
witnesses and knows their availability (files’ notes show dates of contact), amends 
pretrial conference form as case law allows in defense interest, prepares trial 
notwithstanding tentative plea negotiations, formulates theory of the case.

• Each file demonstrated the exact theory in which he proceeded to trial.  His 
theories were adequately developed in the cases he tried.  Some cases showed 
documentation as to an independent investigation, including the hiring of a 
private investigator, photographs of crime scenes and obtaining of documents 
and other than discovery from collateral sources and interviews of witnesses.



Performance Assessment
• DISCOVERY OBTAINED: Identification procedures, if any, written and oral 

statements of the Defendant and co-defendant, statements and criminal records of 
witnesses, official reports (police, medical, etc.), inspection of physical evidence, 
expert opinions.

• Not all files were properly documented and all discovery has been obtained from the 
Commonwealth.  Some cases which were post-pretrial conference reports did not have 
witness lists or witness records.  In certain cases, where necessary, Attorney Smith hired a 
private investigator, in others he chose not to do so.  His pretrial discovery is not as 
thorough as it would need to be, and these issues will be discussed later in this report. 

• PRETRIAL MOTIONS: Areas for Consideration: Relief from Joinder, Suppression, 
Funds for Investigation, Expert, etc.  Familiar with Massachusetts Rules of Criminal 
Procedure

• Attorney Smith has demonstrated a familiarity with the Massachusetts Rules of Criminal 
Procedure, along with knowledge of the law with regard to elements of the crimes, motions 
to suppress, motions to dismiss and appropriate motions protecting the individual client’s 
rights were evident.



Performance Assessment
• TRIAL:  Areas for Consideration: Summonses favorable witnesses, presents expert 

evidence, when appropriate, plans effective direct and cross examination (file 
includes notes), has available copies of witness statements, including police reports.  

• JURY TRIAL: Areas for Consideration: Appropriate Motions in Limine, Motion for Voir 
Dire questions (in the file), outlines of direct and cross examination (in the file), 
Opening and closing plans (notes in the file), Motion for Jury Instructions (in the file).

• Attorney Smith has not had a jury trial in 3-4 years.  I am not concerned about 
his lack of jury trial due to his trial practice and motion practice.  He does mark 
cases for trial; however, he informs me that there are times when there are no 
juries available and he has chosen to go jury-waived.  I reviewed two cases 
which he recently tried jury-waived to a successful outcome.  



Performance Assessment
• SENTENCING: Areas for Consideration: Advises clients of potential additional 

punishments, parole eligibility, or immigration consequences, explores specific 
alternatives to incarceration, presents evidence or witnesses.

• In the files which I reviewed, there was only one case where Attorney Smith 
was called upon to advocate in sentencing on a charge of trespassing.  He was 
able to obtain a CWOF, given the lack of gravity of the charge. The sentence 
obtained for the client was a reasonable one.

• POST-TRIAL: Areas for Consideration: Protects clients’ right of appeal, requests tape 
or transcript of proceeding promptly, files Motion to Revoke and Revise timely if 
appropriate or, in any case, if requested by the client.



Performance assessment
• SUMMARY

• As previously stated, I have known Attorney Smith for approximately several 
years.  I have observed him in court and know that he is capable of zealously 
advocating for his client. My review of his files is disappointing.  I am of the 
belief that Attorney Smith is capable of better advocating on behalf of his 
clients and of complying more strictly with the standards set forth by the 
Committee for Public Counsel Services.  Attorney Smith needs to increase his 
discovery practice insofar as obtaining records and obtain more thorough 
discovery from the Commonwealth.  Cases have been marked for trial in which 
Attorney Smith informs me that he is still seeking discovery when the trial date 
is imminent.



Performance Evaluation
• Summary Continued: 
• After my review I asked Attorney Smith to come to my office.  We discussed the 

performance standards and the issues related to discovery and preparedness 
for trial.  We also discussed the necessity and requirement that pre-
empanelment motions be filed specifically appropriate to the case along with 
generic motions, such as sequestration of witnesses, written motions for 
required findings, pre-trial rulings on records. I am of the belief that Attorney 
Smith realizes that his performance needs to be more consistent with the 
applicable standards.  After our conversation, I am confident that he will review 
all of his files to insure that he does a more thorough job of advocacy. I do not 
believe that Attorney Smith should be should be restricted in his acceptance of 
assignments.  I have informed him that he is to meet with me within the next 
six months for a subsequent file review of his cases pending at that time.  I 
believe that his performance will be markedly improved.  In the cases I did 
review, I did not observe any prejudice to the client resulting from any 
inadequacies cited above and I wish to reassess Attorney Smith by the end of 
the year to insure that his performance has improved. I informed Attorney 
Smith that I will be available for consultation and guidance to increase the level 
of his performance.



Frequent Issues

• The following are frequent issues that we 
see reported and/or the issue of 
complaints.



Three business days
• b) Counsel must arrange for prompt and timely consultation with the client, in person, in an appropriate
• and private setting. When counsel is assigned to represent a new client and the client is held in
• custody (e.g., detention center or other place of commitment for alcohol/drug or mental health
• evaluation), counsel should immediately write DYS a letter informing the agency that the client is
• represented by counsel, and that under no circumstances may anyone from the police, prosecutor, or
• Commonwealth speak with the client without counsel. In all cases where the client is held in custody,
• counsel should visit the client within three business days of receiving the assignment.

• In those instances when it will not be possible for counsel to see a new in-custody client within three business
• days of assignment, the attorney must: (1) write to the client within three business days of receiving
• the assignment and advise the client that s/he has been assigned to the representation and also inform
• the client of the date upon which counsel will visit the client; (2) if appropriate, provide the client
• with a copy of discovery received in the case; and (3) counsel should call the DYS facility where
• his/her client is detained and speak to the client and inform the client of when he/she can expect a
• visit. Counsel should contact the juvenile within 24 hours of receiving an appointment. Counsel
• should also assure him/herself that the client is competent to participate in his/her representation,
• understands the charges, and has some basic comprehension of criminal procedure. The client must
• be given adequate time to fully apprise counsel of the evidence and defenses in his/her case.

• Counsel must also arrange for prompt and thorough consultation with the parent or guardian, said consultation
• to be within parameters established by the client.



Advocate for the Child

• The role of counsel in delinquency and 
Youthful Offender (YO) cases is to be an 
advocate for the child.

• Counsel should insure that the interests 
and rights of the client are fully protected 
and advanced, irrespective of counsel's 
opinion of the client's culpability 

• Lets discuss 68A



M.G.L. c.119 s.68A
• Section 68A. A child between seven and seventeen years of age, held by 

the court for further examination, trial or continuance, or for indictment and 
trial, may at the discretion of the court be referred to the department of 
youth services, any court clinic, or the department of mental health, with its 
consent, and with the consent of the parents or guardian, for diagnostic 
study on an inpatient or outpatient basis; and, upon completion of such 
study, the department of youth services, court clinic or department of mental 
health, as the case may be, shall forward a report and recommendations to 
the court. In default of bail, any such child may be committed by the court to 
the department of youth services for a period not to exceed thirty days while 
undergoing diagnostic study. At the expiration of such period, such child 
shall be returned to the court, together with the report and 
recommendations to the department of youth services. 



You Must:
• Fully explain to the juvenile the nature and purpose of the proceedings, using 

language that is appropriate to your client’s age and mental capabilities, and the 
general consequences of the proceedings, seeking all possible aid from the juvenile 
on decisions regarding court proceedings. 

• Counsel should also fully explain to the juvenile all court proceedings, as well as all 
his/her rights and defenses, using language that is appropriate to the client’s age and 
mental capabilities. Upon appointment, counsel should first seek to meet separately 
with the juvenile out of the presence of the parent.* Counsel should not discuss any 
attorney-client privileged communications with the parent, or any other person, 
without the express permission of the juvenile.

• Counsel should advise the juvenile of the above at the onset of the attorney-client 
relationship. Counsel should fully inform both the juvenile and the juvenile's parents 
about counsel's role, especially clarifying the lawyer's obligation regarding confidential 
communications, using language that is appropriate to the client’s age and mental 
capabilities. The lawyer should counsel the juvenile, present the juvenile with 
comprehensible choices, help the juvenile reach his own decisions and advocate the 
juvenile's viewpoint and wishes (as determined by the juvenile) to the Court. Counsel 
should refrain from waiving substantial rights or substituting his own view, or the 
parents' wishes, for the position of the juvenile.



Education, Training and 
Experience of Defense Counsel

• To provide competent representation, counsel must be familiar with Massachusetts criminal law and procedure, 
including changes and developments in the law. It is counsel’s obligation to remain current with changes in the 
statutory and decisional law. 

• Counsel should participate in skills training and education programs in order to maintain and enhance skills. Prior 
to undertaking the defense of one accused of a crime, counsel should have sufficient experience to provide 
competent representation for the case. Counsel should accept the more serious and complex delinquency or 
youthful offender cases only after having had experience and/or training in less complex criminal/delinquency 
matters. Where appropriate, counsel should consult with more experienced attorneys to acquire knowledge and 
familiarity with all facets of criminal representation, including information about practices of judges, prosecutors,

• probation officers, and other court personnel.

• To provide competent representation in delinquency and YO matters, counsel must be familiar with G.L.
• c. 119, particularly §§ 53-84 and G.L. c. 120 as well as relevant case law. Counsel should also be
• cognizant of the roles of the Departments of Youth Services (DYS), Social Services (DSS), Mental
• Retardation (DMR), and Mental Health (DMH). Counsel should be aware of the various service delivery
• systems and placement processes. Counsel should have a working knowledge of the law regarding: DYS
• classification procedures, Children in Need of Services (CHINS), Care and Protection, school suspension
• and expulsion, special education, and DSS Fair Hearings. Counsel should be aware that each of these
• other areas of law and social service systems has a potential overlap with the delinquency/youthful
• offender proceedings.

• CLE: Requirement:  8 hrs and 12 hrs if no jury trials



Consequences of Conviction

• Counsel must also fully advise the client of the consequences of a conviction, including:

• 1.   the maximum possible sentence of all offenses;

• 2.   mandatory minimum sentences where applicable;

• 3.   effects of adult sentences on juvenile defendants;

• 4.   different or additional punishments where applicable, such as for second offenses, probation 
violation or parole revocation consequences;

• 5.   potential liability for enhanced punishment after subsequent arrest, i.e., adult habitual offender, 
armed career criminal, second and subsequent offenses;

• 6.   possible Federal charges or penalty enhancements;

• 7.   conviction consequences for non-citizens (G.L. c. 278, § 29D);Padilla v. Kentucky.



Consequences
• 8.   Sex Offender Registration Act (G.L. c. 6, §§ 178C, et seq.) and DNA Seizure and 

Dissemination Act (G.L.c. 22E) requirements.  As to the Sex Offender Registry Act, counsel 
should be aware that if delinquency or youthful offender adjudication does not result in 
confinement, under G.L. c. 6, § 178E, paragraphs e-f, you are entitled to a judicial determination 
that the juvenile does not pose a risk of re-offending and therefore is relieved from registering. 
Upon written motion by the Commonwealth, a judge may relieve a juvenile from registering, even 
if sentenced to confinement;

• 9.   parole eligibility (including the discretionary nature of parole decisions and that being eligible 
for parole does not confer a right to parole);

• 10. potential civil liabilities;

• 11. potential housing consequences for the defendant and his/her family;



Consequences
• 12. potential loss or suspension of driving license;

• 13. potential school suspension or expulsion consequences (G.L. c. 71, §§ 37H and 37H1/2);

• 14. potential eligibility for youthful offender indictment in future cases;

• 15. potential risk of the Commonwealth seeking civil detention pursuant to the SDP (sexually 
dangerous persons) law (G.L. c. 123A);

• 16. potential risk of life time community parole;

• 17. potential adverse consequences on the client’s employment or education; and

• 18. possible immigration consequences including but not limited to deportation, denial of 
naturalization or refusal of reentry into the United States.



Office Space
• Attorney will maintain an office easily accessible by public transportation to the courts in which 

Attorney accepts assignments or agrees to meet with assigned clients at some other 
professionally appropriate place reasonably convenient to the assigned client, which appropriately 
safeguards confidentiality and privacy, and which is identified in an attachment to this Agreement.  
Attorney shall maintain a means of receiving telephone calls from assigned clients, including 
collect telephone calls.  Attorney further agrees to return those telephone calls in a timely manner.

• It is unprofessional and unacceptable to meet with clients at the courthouse.

• You must have a space which is accessible by public transportation and which clients can locate 
without difficulty.   



General Duties of Defense Counsel 
• The role of counsel is to insure that the juvenile is afforded due process. 

Counsel should assert all rights and raise all issues in the context of the 
case where strategically appropriate. This includes the filing of motions, with 
supporting affidavit and memoranda and handling the delinquency or 
youthful offender proceedings generally in accordance with the standards 
for performance in criminal proceedings.

• a) Counsel's primary and most fundamental responsibility is to promote and 
protect the interests of the client. This includes honoring the attorney/client 
privilege, respecting the client at all times, and keeping the client informed 
of the progress of the case. 

• Question: How often should an attorney see their client when they are in
lockup? Not in lockup?

• If personal reactions make it impossible for counsel to fulfill the duty of 
zealous representation, he or she has a duty to refrain from representing 
the client.



Conflicts

• Counsel must be alert to all potential and 
actual conflicts of interest that would 
impair the ability to represent a client. 
Such conflicts should be avoided where 
possible or addressed in a timely manner.

• Document conflict
• Obtain waiver



Document decisions
• The attorney shall explain to the client those decisions 

that ultimately must be made by the client and the 
advantages and disadvantages inherent in these 
choices. 

• These decisions are: 
• whether to plead delinquent or not delinquent and to 

change such plea; 
• whether to be tried by a jury or a court; 
• whether to testify at trial; 
• whether to appeal; 
• and whether to waive his/her right to a speedy trial.



Duty to appellate attorney

• Counsel's obligation to the client continues 
on all matters until and unless another 
attorney is assigned and/or files an 
appearance. 

• Counsel should fully cooperate with 
successor counsel and must, upon 
request, promptly provide successor 
counsel with the client's entire case file, 
including work product.



Beware of Guardian Ad Litem
• Counsel may request the appointment of a guardian ad 

litem, or may elect not to oppose such an appointment, 
only when very unusual circumstances warrant such an 
appointment. Every effort should be made to limit the 
role of the guardian ad litem to the minimum required for 
him/her to accomplish the purpose for which the 
appointment was made. 

• In most cases both the guardian and the client 
should be instructed not to discuss the facts of the 
case as this discussion may not be privileged.



Initial Interview and Preparation for 
Bail Hearing

The scope and focus of the initial interview 
will vary according to the circumstances 
under which it occurs. A meeting or 
conversation conducted in a courthouse 
hallway or lockup is not a substitute for a 
thorough interview conducted in private.



Required Information
• If identification may be an issue, counsel should be aware of, and consider preventing, any
• identification opportunities for prosecution witnesses that may arise at arraignment.

• If the client may be detained, the focus of the initial interview and investigation will be to obtain
• information relevant to the determination of bail and/or pretrial conditions of release. Such
• information should generally include:
• 1. client's residence and length of time at that residence;
• 2. family (names, addresses and phone numbers);
• 3. health (mental and physical) and employment background;
• 4. explanation of any court defaults and any other information on the record;
• 5. probation/DYS/CHINS status;
• 6. possible sources of bail money;
• 7. the general circumstances of the alleged offense and/or arrest, including, where relevant, any
• identification procedures that occurred;
• 8. client's legal custody (parent, family, state agency) and physical custody (person responsible to
• supervise client) - names, addresses and phone numbers;
• 9. client's school placement, (G.L. c. 71B); status, attendance, special ed. designation;
• 10. possible adults willing to assume responsibility for the juvenile and/or post bail;
• 11. the names and addresses of any agencies involved with the child and/or parent, e.g. DSS worker,
• DMH worker, community health center, etc.;
• 12. the client’s reputation in the community; and
• 13. whether the client’s family, friends, or employer are present in the courtroom.

• Such information should be verified whenever possible.



Investigation

• Counsel should promptly investigate the circumstances of the case and explore all avenues 
leading to facts relevant both to the merits and to the penalty in the event of conviction. The 
investigation should include efforts to secure information in the possession of the prosecution and 
law enforcement authorities as well as from witnesses identified by the client or by others.  
Counsel should consider obtaining funds for an investigator to interview witnesses, while being 
aware of his/her reciprocal discovery obligations.  Counsel should go to the scene of the alleged 
crime in a timely manner, prior to the pre-trial hearing when necessary, or prior to an evidentiary 
hearing or trial. Counsel should consider obtaining fair and accurate photographs, fair and 
accurate maps of the area and, where relevant, measurements.



Work your violations

• c)   Per District Court Rules for Probation Violation Proceedings, most judges will not allow the 
violation of probation hearing to track a new offense.  Therefore, counsel must prepare for the final 
hearing based upon the facts of the new offense and familiarize him/herself with the case law 
regarding admissibility and sufficiency of hearsay in these proceedings.  If counsel does not 
represent the client on the new offense, counsel should contact the attorney who does represent 
the client on the new offense to discuss the hearing, possible discovery issues, possible defenses 
and possible consequences of a finding of a violation of probation.



Discovery Motions

•Among the discovery material counsel should consider seeking, through motions if necessary, are the 
following items that may be in the custody or under the control of law enforcement or other prosecution 
agents or agencies:

•1.   details of all identification procedures, including examination of any photographs shown and 
selected;

•2.   written and oral statements of defendant/co-defendant(s);

•3.   copies of statements by potential witnesses;

•4.   copies of all official reports, e.g., police, arson, hospital, results of any scientific test;

•5.   inspection of physical evidence;

•6.   list of potential witnesses and addresses;



Discovery Motions
• 7.   names and addresses of any witnesses, including proposed police officer experts, expected to 

offer expert opinions and the substance of their anticipated testimony (including their curriculum 
vitae/resume, materials used or relied upon in reaching their opinion and the factual and scientific 
basis for their opinion);

• 8.   probation records of all potential witnesses;
• 9.   copies of Grand Jury minutes;

• 10. exculpatory evidence, identified as specifically as possible, and including promises, rewards, 
and inducements made to witnesses;

• 11. any other items that would be helpful in preparing and trying the case (e.g., audio or 
videotapes of interviews, booking, scenes, etc.);

• 12. notice of prior or subsequent bad act evidence; and

• 13. notice of excited utterance evidence.



Substantive Pretrial Motions

• Among the motions that counsel should consider are:
• 1.   nonsuggestive identification procedures (e.g., lineup or its equivalent, testimony with client out 

of view, etc.) where strategically indicated and desired by the client;

• 2.   dismissal for unconstitutionality of the statute;

• 3.   dismissal for insufficiency of the complaint or indictment;
•
• 4.   dismissal for insufficiency of the evidence presented to the grand jury/magistrate resulting in 

indictment/complaint, including insufficiencies under Commonwealth v. Quincy Q., 434 Mass 859 
(2001); or for impairment of the integrity of the grand jury;

• 5.   request for speedy trial or dismissal for lack of speedy trial either for violation of Rule 36 or on 
constitutional grounds;

• 6.   severance or joinder of defendants or charges;



Motion Hearings
•
• When a dispute on a motion requires a hearing, counsel's preparation should include:
•
• 1.   investigation and discovery necessary to advance the claim, including visits to any scenes 

relevant to the subject matter of the motion;
•
• 2.   careful research of appropriate case law which supports or expands rights guaranteed by the 

federal and state constitutions and/or the Massachusetts Rules of Criminal Procedure;
•
• 3.   subpoenas for pertinent evidence and witnesses;
•
• 4.   full understanding of the burdens of proof and evidentiary rules;
•
• 5.   careful consideration of the benefits/costs of having the client testify;
•
• 6.   careful preparation of any witnesses who are called, especially the defendant;
•
• 7.   submission of a memorandum of law. (In some cases, a memorandum is required; in most 

cases it is advisable.) Proposed findings of fact and law are often advisable, as well.



Plea Negotiations

• a)   After interviewing the client and developing a thorough knowledge of the law and facts of the 
case, the attorney should explore all alternatives to trial, including the possible resolution of the 
case through a negotiated plea or admission to sufficient facts.

• b)   Counsel should inform the client of any plea negotiations before they occur unless it is 
impractical to do so, in which case counsel should inform the client of the negotiations as soon 
after they occur as is possible.

• c)   Counsel is responsible for fully explaining to the juvenile the concept of plea bargaining in 
general, as well as the details of any specific plea offer made to him/her.  Counsel must use 
language appropriate to the client’s age and mental capabilities.



Change of Plea
• Preparation

• a)   When a client decides to offer a change of plea, or admit to sufficient facts, counsel must fully 
explain to the client all aspects of the plea agreement, if any, including sentencing 
recommendations, using language appropriate to the client’s age and mental capabilities.  
Counsel must carefully prepare the client to participate in the procedures required under Mass. R. 
Crim. P. l2 and used in the particular court. Counsel shall also ascertain and advise the client of 
the court's practices concerning sentence recommendations and withdrawing pleas or 
admissions.

• b)   In advising a juvenile defendant regarding the consequences of a plea agreement, counsel 
must fully explain to the client, using language appropriate to the client’s age and mental 
capabilities, DYS placement policies including: the classification grid, "staffing", classification, 
secure treatment, residential treatment, tracking, Grant of Conditional Liberty (GCL), and 
revocation of GCL.


