
EXAMPLE: MOTION TO DISMISS PETITION  
SPECIAL EDUCATION ARGUMENT 

 
IN THE XXXXX COURT,  XXXXXX 

JUVENILE DIVISION 
 

 
IN THE MATTER OF:   : 
      : Petition Number: XXXXXX 
JANE DOE      : 

  : 
DOB:  XXXXX    : 
 
 

MOTION TO DISMISS PETITION IN THE INTERESTS OF JUSTICE 
 

 The Respondent, Jane Doe, through her attorney, respectfully moves to dismiss 

the above referenced Petition in the interest of justice as the filing of this Petition is a 

violation of the “Child Find” Provisions of the Individuals with Disabilities Education 

Act, (hereinafer, “IDEA”), 20 U.S.C. § 1401 et. seq.  Because XXXXXX City Public 

Schools failed in their duty under “Child Find” to identify Respondent as a student with a 

disability and failed to evaluate her, Respondent was not afforded the special education 

services and accommodations which would have prevented the alleged behavior in the 

above captioned Petition.  As grounds for dismissal, Respondent states as follows: 

FACTS 

 1.  Respondent’s current delinquency Petition involves allegations that she 

punched the principal of XXXXX Middle School in the eye after being escorted to the 

principal’s office on September XX, 20XX for fighting with another student.   

 2.  Respondent has a long history of school behavioral problems that have 

functionally never been addressed.  The school was on notice that Jane’s conduct was 

interfering with her learning from the November X, 20XX through January XX, 20XX 
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report card in which several of her teachers noted that her conduct was interfering with 

her learning.  During this time, she was also failing her subjects in addition to multiple 

office referrals for non-compliant behavior.  

3.  In February of 20XX, the strategy put in place by the school to address her 

non-compliant behavior, despite multiple suspensions and failing grades, was to institute 

monitoring sheets.   

4.  On February 3, 20XX, in response to a Juvenile Court Order, Jane was 

evaluated by Dr. XXXXX for a Disposition scheduled for February 23rd.  Dr. XXXX 

found that Jane suffered from Depressive Disorder NOS and that her behavior had 

progressively deteriorated after a report of sexual abuse when she was twelve years old.  

Dr.XXXXX additionally found that her most problematic areas include low frustration 

tolerance, sadness, impulsivity, and aggressive acting out.  She fell in the borderline 

range of intelligence with a full scale IQ score of 72 putting Jane in the 3rd percentile.  

She had a Performance IQ score of 70 which fell in the 2nd percentile and a Verbal IQ 

score of 78 in the 7th percentile.  Dr. XXXXX also administered the work reading, 

spelling and math computation subtests of the Wide Range Achievement Test 4 (WRAT-

4).  She obtained a word reading score that fell at the low end of the average range at the 

27th percentile, equivalent to a 5th grade level.  Math computation score fell in the low 

range at the 5th percentile, equivalent to a 3rd grade level.  These test results fell well 

below her current grade level (8th) in the areas of reading and math.  Dr. XXXX found 

that she may benefit from additional assistance in these areas.  Dr. XXXX recommended 

that her mother and DJS request a meeting with school officials to discuss her educational 



 3

needs.  Dr. XXXX’s report was provided to the school and made part of her educational 

record. 

 5.  On April 30, 20XX Respondent was suspended for five days for breaking into 

the school building after school hours.  The school’s strategy continued to be monitoring 

sheets. 

 6.  On May 14, 20XX Jane’s mother requested that a school IEP team meet and 

that she would like her daughter evaluated for special education services.  The school did 

not perform evaluations, nor did they find Jane eligible for special education services. 

 7.  Jane’s final grades for the 20XX-20XX school year were all F’s with the 

notation again by several teachers that her conduct interferes with learning. 

 8.  The 20XX – 20XX school year began with an office referral on September 7th.  

The Interventions described to address Jane’s long standing behavioral issues were: (1) 

conference with student by administration, (2) conference with parent, (3) use of positive 

reinforcement for proper behavior (the positive reinforcement was not described), (4) 

modified schedule and one on one assistance from Mr. XXXXX (again this intervention 

was not explained), and (5) a conference with Ms. XXXXX. 

 9.  Apparently, the interventions were to no avail as the above captioned Petition 

allegedly occurred two days after the first referral on September 9th.  This event 

culminated in school administration calling a unit to transfer Jane to the University of 

XXXXX Hospital for further evaluation. 

XXXXX City Public School’s Repeated Failure To Identify And Evaluate Jane As A 
Student With A Disability Violates The School’s Duty Under Their “Child Find” 

Obligation And Is A Violation of Federal Law 
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 10.  The Individuals with Disabilities Education and Improvement Act 

(hereinafter “IDEA”), 20 U.S.C. §1400 et seq., was promulgated in order to ensure that 

all children with disabilities have available to them a free appropriate public education 

(hereinafter “FAPE”) that emphasizes special education and related services designed to 

meet their unique needs and prepare them for further education, employment, and 

independent living.  20 U.S.C.§ 1400 (d)(1)(A).  In order to achieve the stated goals of 

the IDEA, the statute authorizes federal assistance to identify and evaluate all children 

suffering from disabilities who may be in need of special education and related services, 

20 U.S.C. § 1412 (a)(3).  Specifically, the IDEA requires that all children with disabilities 

residing in the state, regardless of the severity of their disabilities, and who are in need of 

special education and related services, are identified, located and evaluated.  20 U.S.C. 

§1412 (a)(3)(A).  This duty is known as the “Child Find” obligation.  The “Child Find” 

duty extends even to children who are suspected of being a child with a disability even 

though they are advancing from grade to grade.  34 C.F.R. §300.111(c)(1).  See also 

School Board of the City of Norfolk v. Daphne Brown, 769 F. Supp. 2d 928, 941 (4th 

Circuit 2010). 

 11.  A school district fails to provide a student with FAPE by failing to adequately 

address the student’s emerging behavioral and psychological issues after having adequate 

reason to suspect that the student could have a disability and that special education 

services could be necessary to address that disability.  Evaluation should take place 

within a reasonable time after school officials are put on notice that behavior is likely to 

indicate a disability.  Thus the “Child Find” obligation is triggered where the state has 

reason to suspect that the child may have a disability and that special education services 



 5

may be necessary to address that disability. Id., at 942.  A local educational agency, here 

the XXXXX City Public Schools, are deemed to have knowledge that the child may 

suffer from a disability where: (1) the parent of the child has expressed concern in writing 

to supervisory or administrative personnel of the appropriate educational agency, that the 

child is in need of special education and related services. Id., at 942.  (See attached letter 

from Respondent’s mother to the Middle School asking that her daughter be evaluated 

and considered for special education services).  (2) The parent of the child has requested 

an evaluation of the child pursuant to 20 U.S.C. § 1414 (a)(1)(B). Id., at 942. (3) The 

teacher of the child or other personnel of the local educational agency, has expressed 

specific concerns about a pattern of behavior demonstrated by the child, 20 U.S.C. 

§1415(k)(5)(B).  See Chronology of Available Educational Records attached. See dates 

XXXX – XXXXX where report card comments from teachers indicate that conduct 

interferes with learning.  Jan 4th notation indicates that Respondent’s teacher referred her 

to the Student Support Team for repeated non-compliant behavior.  Respondent’s grades 

from the period 8-31-XX – 6-13-XX and accompanying teacher comments indicate again 

that her conduct interferes with learning.  

 12.  Respondent argues that during her tenure at the school her multiple 

suspensions, failing grades and non-compliant behavior put the school on notice that her 

myriad behavioral and psychological issues mandated that she should have been 

evaluated for the presence of a disability and that special education services were 

necessary to address her disability.  Additionally, on March 30, 20XX Respondent’s DJS 

case manager, Ms. XXXXX met with school officials and shared the results of  

psychological and psychiatric evaluations wherein Respondent was diagnosed with 
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Depressive Disorder NOS.  Educational testing results indicating that Respondent was 

functioning well below her grade level were also shared with school officials and made 

part of Respondent’s educational record.  The school overlooked clear signs of a 

disability. 

 13.  Despite the School’s assurance that Respondent would be referred to the 

Child Study Team to determine whether Respondent satisfied the criteria to be designated 

as emotionally disturbed, the undersigned could find no educational evaluations 

conducted by the school, nor any evidence that the Child Study Team convened the IEP 

team to consider the psychological and psychiatric evaluations and educational testing 

conducted by DJS to come to a decision.  The school has no rational justification for its 

negligence in failing to perform their obligations under “Child Find.”  

 14.  Had the IEP team met and determined that Respondent met the criteria for 

emotional disturbance, an IEP and behavioral intervention plan would have been 

implemented to assist Respondent in conforming her behavior.  Accommodations such as 

a behavioral aid could have been implemented.  Had the school complied with its duty 

under the “Child Find” and federal law, it is likely the incident for which Respondent was 

charged could not have happened. 

Respondent’s Behavior Satisfies The Criteria For Emotional Disturbance And 
Qualifies As A Disability Making Her Eligible For Special Education Services And 

Accommodations 
 

15.  The criteria for emotional disturbance are enumerated in 34 CFR 

§300.8(c)(4)(i) as follows: “Emotional disturbance is a condition exhibiting one or more 

of the following characteristics over a long period of time and to a marked degree that 

adversely affects a child’s educational performance: (A) An inability to learn.... (B) An 
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inability to build or maintain satisfactory interpersonal relationships with peers and 

teachers.  (C) Inappropriate types of behavior or feelings under normal circumstances.  

(D) A general pervasive mood of unhappiness or depression.  (E) A tendency to develop 

physical symptoms or fears associated with personal or school problems.”   

16.  A review of Respondent’s academic performance and educational history 

indicate that she satisfies criteria B; an inability to build or maintain satisfactory 

interpersonal relationships with peer and teachers.  In the case manager’s Court 

Memorandum dated April 5, 20XX she notes a telephone conversation with Mr.YYYYY 

of  the school in which Mr. YYYYY described disrespectful and inappropriate comments 

to female staff members to the extent that female staff are uncomfortable and expressed a 

preference not to interact with Respondent in any capacity.  Respondent’s school record 

further indicates that her behavior is a constant disruption to other students.  She has also 

been suspended on multiple occasions for fighting.  In Hansen ex rel. J.H. v. Republic R-

III School District, 632 F.2d 204 (Tenn. 1992), the Court found that J.H. satisfied this 

criteria because he received numerous disciplinary referrals … for threatening students 

and teachers, fighting with other students and treating his peers and teachers with 

disrespect.  Similarly, Respondent has a history of acting aggressively towards others, 

engaging in physical altercations that have resulted in suspensions for fighting in school, 

and being disrespectful towards her teachers and peers. 

17.  In terms of  criteria (C), inappropriate types of behavior or feelings under normal 

 circumstances, refers to the excessive manifestation or expression of negative or harmful 

behaviors that occur persistently and interfere with the student’s capacity to learn or with 

the learning environment so that other students’ learning is disrupted.  For purposes of 
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identifying emotional disturbance, the emphasis is placed on the behavioral 

manifestations of those inappropriate feelings.  All environmental circumstances 

including the student’s home, community, school and classroom setting must be 

considered.  The behaviors must be displayed in the classroom or other educational 

setting.  If the student’s behavior and or feelings meet these limiting criteria, then the 

school psychologist must also assess the circumstances under which the behavior occurs.  

This includes not only a behavioral assessment of the antecedent and consequent 

environmental events surrounding the behavior, but also some assessment of the overall 

classroom and school environment.1  

 18.  As noted throughout the available educational record and the psychiatric and 

psychological evaluations performed outside the school system, Respondent has 

exhibited inappropriate behaviors.  She has periods of intense anger and has been referred 

to as out of control.  Indeed, in the instant Petition she was removed from school and 

taken to the University of XXXXX Hospital. 

19.  Criterion (D), a general pervasive mood of unhappiness or depression, “does 

not require that the student be clinically or medically depressed,” as explicitly stated in 

Muller on behalf of Muller v. Committee on Special Education of East Islip Union Free 

School District, 145 F.3d 95, (N.Y. 1995). Instead, “signs...of unhappiness and 

depression...[and] despondency” are sufficient, such as that “evidenced by [a] suicide 

attempt.” Respondent’s mother reports suicide attempts and self injurious behaviors at 

                                                 
1 See generally “The Role of the School Psychologist in the Identification of Emotional 
Disability (ED) – Guidance and Technical Assistance for School Psychologists In 
Assessment, Identification, Service Provision and Progress Monitoring of Students with 
ED.”  MSDE publication December 2011 
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Waxter.  Both mental health evaluators diagnosis Respondent  with Depressive Disorder 

NOS. 

20.  Because Respondent’s diagnosis and long history of school behavioral 

problems interfered with her ability to learn, the criteria for emotional disturbance is 

satisfied.  Her educational performance has likewise been adversely affected by her 

symptoms over a long period of time and to a marked degree qualifying her as disabled. 

XXXXX City Public Schools has breached their duties under “Child Find” and instead of 

providing a specially designed program of instruction with sufficient related services to 

address Respondent’s behavioral difficulties associated with her disability they chose 

instead to involve the police in school based conduct in lieu of providing Respondent 

with appropriate instruction.  This obviation of the School’s duty results in forcing the 

delinquency court to provide appropriate services.  This in itself a violation of the IDEA 

and has coined the phrase, “school to prison pipeline.” 

21.  The school to prison pipeline involves the philosophy of zero tolerance.  Zero 

tolerance policies assume that removing students who engage in disruptive behavior will 

deter others from disruption and create an improved climate for those students who 

remain.  In fact, research demonstrates that when students are removed from the 

classroom as a disciplinary measure, the odds increase dramatically that they will repeat a 

grade, drop out, or become involved in the juvenile justice system.2 

                                                 
2 Tony Fabelo, Michael D. Thompson, Martha Plotkin, Dottie Carmichael, Miner P. Marchbanks, III and 
Eric A. Booth, Breaking Schools’ Rules:  A Statewide Study of How School Discipline Relates to Students’ 
Success and Juvenile Justice Involvement (New York: Council of State Governments Justice Center, 2011:  
Linda M. Raffaele Mendez, “Predictors of Suspension and Negative School Outcomes:  A Longitudinal 
Investigation,” New Directors for Youth Development, No. 99 (2003): 17-33; Russell Skiba, Ada Simons, 
Lori Staudinger, M. Karega Rausch, Gayle Dow and Renae Feggins (2002) “Consistent Removal:  
Contributions of School Discipline to the School-to-Prison Pipeline.”  Paper presented at the Harvard Civil 
Rights Project’s School-To-Prison Pipeline Conference, Cambridge, Mass., May 16-17, 2003 
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22.  Recognizing this unfortunate failure, the Maryland State Board of Education 

issued a Report with proposed regulatory changes concerning school discipline practices 

in February of 2012.  Reviewing the literature noted above, the State Board of Education 

determined that the reports cast serious doubt on the validity of using suspensions to 

create a safe school and noted that suspended students are more likely to become 

involved in the juvenile justice system resulting in students dropping out and ending up in 

the adult criminal justice system.3 

23.  Deterring future misbehavior is central to the philosophy of zero tolerance.  

Research has found that rather than reducing the likelihood of disruption, school 

suspensions in general appears to predict higher future rates of misbehavior and 

suspensions among those students who are suspended.4  Indeed, Respondent has incurred 

multiple suspensions.  Employing this misguided practice of punitive measures 

(suspensions and juvenile court referrals) rather than using a restorative approach, has not 

successfully altered her behavior. 

24.  Continuing to allow the XXXXXX City Public Schools to disregard clear 

evidence of Respondent’s disability and sanctioning the criminalizing of behavior 

directly related to her disability increases the likelihood that Respondent will continue to 

fall farther and farther behind and eventually result in her giving up and dropping out of 

school.   

                                                 
3 See “A Safe School, Successful Students, and A Fair and equitable Disciplinary Process Go Hand in 
Hand, A Study of School Discipline Practices and Proposed Regulatory Changes,”  Maryland State Board 
of Education, February 2012. 
4 Bowditch, 1993; Costenbader & Markson, 1998; Raffaele-Mendez, 2003. 
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WHEREFORE, for the above reasons and any other which become evident at a 

hearing on this matter, Respondent respectfully requests that this Court dismiss the above 

captioned Petition in the interests of justice. 

 

 

      Respectfully submitted, 

 

      Attorney for Jane Doe 
       
       
 


