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 I, Susan L. Burrell, am over the age of eighteen, and fully competent to make this 

Affidavit.  I hereby state and affirm as follows: 

I have been asked to give my opinion whether the legal representation of ______ in 

relation to an offense committed in 1996, when he was 16 years of age, fell below the 
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constitutional standard.  This Affidavit details my qualifications for rendering such an opinion, 

and then discusses the relevant legal authorities and my conclusions.  

Background and Professional Qualifications 

1. I am employed as a Staff Attorney at the Youth Law Center in San Francisco, 

California, and am an expert in the standards of competence in the legal representation of 

indigent juveniles.   A copy of my resume is attached hereto as Exhibit “A.” 

2. My educational background includes a B.A. degree from the University of 

California at Los Angeles in 1970; an M.L.S. degree from the University of California at Los 

Angeles in 1971; and a J.D. degree from Loyola University School of Law, Los Angeles in 1977. 

3. I was admitted to practice law in the State of California in 1977.  In addition, I 

have been admitted to practice in the United States Court of Appeals for the Ninth Circuit and 

the United States District Courts for the Central District of California, Eastern District of 

California, and District of Colorado. 

4. From 1977 to 1980, I served as a Deputy State Public Defender for the Office of 

the State Public Defender, Los Angeles, handling juvenile and criminal appeals.   From 1980 to 

1987, I worked as a Deputy Public Defender for the Office of the Los Angeles County Public 

Defender, and served as the appellate and training attorney for its Juvenile Division for several 

years.  In that position, I conceptualized and wrote A Practical Guide to Juvenile Delinquency 

Law, (often called The Dog Book), a compendium of California juvenile law that is still 

published annually.  I was responsible for training lawyers newly assigned to the Juvenile 

Division, and for providing ongoing trial support and training to its attorneys.  Also, while in that 

position, I taught Juvenile Law as an Adjunct Professor at Southwestern Law School. 
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5. In 1987, I joined the Youth Law Center as a Staff Attorney.  The Youth Law 

Center is a non-profit, public interest law firm that works nationally to protect the legal rights of 

children in the juvenile justice and child welfare systems.  In this capacity, I have continued to 

provide support for juvenile defense counsel on a daily basis, and have remained active in 

juvenile appellate work as counsel on amicus curiae briefs and through professional 

organizations.  I am regularly contacted for advice on juvenile defense issues by defense counsel 

in California and around the country. 

6. I have worked with Washington, D.C.-based National Juvenile Defender Center 

since its inception in the 1990’s (originally it was part of the American Bar Association Juvenile 

Justice Center and later it became an independent organization).  I helped to design and 

implement the first national assessment of juvenile defender systems in the United States, and 

co-authored the resulting study,   A Call for Justice: An Assessment of Access to Counsel and 

Quality of Representation in Delinquency Proceedings, published by the American Bar 

Association Juvenile Justice Center, Juvenile Law Center, and Youth Law Center, and funded by 

the U.S. Department of Justice, Office of Juvenile Justice and Delinquency Prevention (1995).  

7. In 2008, my proposal to the John D. and Catherine T. MacArthur Foundation on 

behalf of the California juvenile defense community was one of four in the country selected for 

inclusion in the Juvenile Indigent Defense Action Network.  The Network is a multi-year project 

designed to increase juvenile defender capacity through training and professional education.  As 

Team Leader of the California site, I am engaged with juvenile defense counsel around the 

country, researching and discussing juvenile law issues.  At the request of the Foundation, I 

researched appointed counsel contracts for delinquency representation in California, and with my 

California Team, distilled the components of competent delinquency representation that should 
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be included in contracts.  This work was published in a law review, “Contracts for Appointed 

Counsel in Juvenile Delinquency Cases: Defining Expectations,” 16 UC Davis Journal of 

Juvenile Law & Policy 314 (2012).   Also, in connection with the MacArthur work, I served as 

a co-editor (with Rourke F. Stacy) responsible for developing and publishing Collateral 

Consequences of Juvenile Delinquency Proceedings in California: A Handbook for Juvenile Law 

Professionals, published by the Pacific Juvenile Defender Center (2011).  The Handbook is 

designed to help juvenile defense counsel to properly represent their clients and advise them 

with respect to collateral consequences of juvenile court involvement. 

8. In 2011, I was one of a small group of juvenile defense experts invited to work 

with the National Juvenile Defender Center in the development of national juvenile defense 

practice standards.    In 2012, I provided additional feedback on the near final standards.  Also, in 

2012, I provided feedback at the invitation of the Presiding Juvenile Court Judge of the Los 

Angeles County Superior Court on the Court’s draft juvenile practice standards.   In addition, I 

have reviewed numerous sets of juvenile practice standards from around the country. 

9. For more than thirty years, I have regularly been invited to speak on juvenile law 

issues in California and nationally, and have given dozens of presentations, many of which are 

included in my resume.  Some of the recent presentations that are particularly relevant to this 

Affidavit are my participation on a panel discussion on “Practice Standards,” at Loyola Law 

School, Center of Juvenile Justice and Policy (2008); a presentation on juvenile competence to 

stand trial at the California Judicial Council’s Beyond the Bench Conference (2008); an 

invitational presentation to the Judicial Council’s Subcommittee on Juvenile Competence ( 

2009);  coordination of the “Juvenile Motions, Writs and Appeals Workshop,” at the Judicial 

Council’s Beyond the Bench Conference (2010);  a presentation on “Incompetency to Stand 
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Trial: Juvenile Delinquency Proceedings,” at the Annual Forensic Mental Health Association of 

California Conference (2010); a co-presentation of “Competency Puzzle in Delinquency Court; 

Legal Issues and Protocols for Change,” at the Juvenile Law Institute for Judges (2010); a co-

presentation of  “Collateral Consequences of Juvenile Court Proceedings,” at the California 

Public Defenders Association Juvenile Defense Seminar (2012); and serving as a panel member 

on “What is Ineffective Assistance of Counsel?” at a Symposium on Ineffective Assistance 

of Counsel at Loyola Law School, Center for Juvenile Law & Policy (2012).  

10. My publications include dozens of articles, monographs and training materials on 

juvenile law.  Apart from the publications already mentioned, some of the publications most 

pertinent to this Affidavit include, “Incompetent Youth in California Juvenile Justice,” 19 

Stanford Law & Policy Review 198 (2008); “Difficult to Place, Youth with Mental Health Needs 

in California Juvenile Justice,” Youth Law Center (2005); and “Special Education and the 

Juvenile Justice System” (OJJDP Juvenile Justice Bulletin, U.S. Dept. of Justice, Office of 

Juvenile Justice and Delinquency Prevention, (2000). 

11. Professional organizations have honored my work, including the Pacific Juvenile 

Defender Center, the California Coalition for Mental Health, and the San Francisco Public 

Defender’s Office.  In 2011, I received the American Bar Association’s Livingston Hall Award 

for Juvenile Justice.  The award is named for Harvard Law School Professor Livingston Hall, 

who was instrumental in securing the approval of the American Bar Association’s Juvenile 

Justice Standards.  It is presented to someone who is “positively and significantly contributing to 

the field and the rights and interests of the children they serve.”  

12. In 2010, I was part of the California delegation to an invitational U.S. Department 

of Justice “National Symposium on Indigent Defense: Looking Back, Looking Forward, 2000-
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2010,” in Washington, D.C.  Also, for a number of years, I have contributed ideas and 

information to California Judicial Council committees and staff working on juvenile law issues.   

13. Through my work as an appellate attorney with the State Public Defender’s Office 

and in juvenile appellate cases since that time, I have become familiar with the legal standards 

for evaluating ineffective assistance of counsel.  

14. Because of my long career in juvenile justice, I was already an established expert 

by late 1996 when the events in this case began to unfold.  By that time, for example, I had 

already served as the appellate and training attorney in the Los Angeles County Public 

Defender’s Office, and co-authored the national assessment of juvenile defense systems, A Call 

for Justice: An Assessment of Access to Counsel and Quality of Representation in Delinquency 

Proceedings, mentioned above.   

15. To prepare for rendering my opinion with respect to whether _____ received 

ineffective legal representation,  I have reviewed the record, including the court files, the 

reporter’s transcript and court transcript of the proceedings, the tape of _____’s interrogation by 

law enforcement, his institutional records, the public defender file, post-conviction pleadings, 

and the Affidavit of Marty Beyer.   

Juveniles Are Entitled to Competent Legal Representation1 

16. The Sixth Amendment guarantees the right to effective assistance of counsel in 

criminal cases.  Strickland v. Washington, 466 U.S. 668, 686 (1984).   In making a claim of 

ineffective assistance of counsel, the client must show, first, that “counsel made errors so serious 

that counsel was not functioning as the counsel guaranteed the defendant by the Sixth 

                                                           
1  Although there are more recent sources, included more recently revised standards, for many of the points made in 
this Affidavit, sources in the text are from standards and cases that were readily available at the time of the 
representation at issue in this case.  A few observations from more recent sources are included in footnotes. 
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Amendment.  Id. at 688.  Second, the client must “show that the deficient performance 

prejudiced the defense. This requires a showing that counsel's errors deprived the defendant of a 

fair trial, a trial whose result is reliable”   Id.  

17.   The standard for measuring ineffective representation is that of “reasonably effective 

assistance.”  Strickland, 466 U.S. at 687.  The standard asks whether “counsel's representation 

fell below an objective standard of reasonableness.”  Id. at 688. This refers, not to the level of 

practice in a particular jurisdiction, but to the “legal profession's maintenance of standards 

sufficient to justify the law's presumption that counsel will fulfill the role in the adversary 

process that the [Sixth] Amendment envisions.”  Id., bracketed clarification added.  

Representation is to be measured against national standards for practice, not local practice.  See, 

for example, Wiggins v. Smith, 539 U.S. 510, 524 (2003); Rompilla v. Beard, 545 U.S. 374, 387-

390 (2005).  

18. Again, a claim of ineffectiveness is judged by whether counsel’s conduct so 

undermined the proper functioning of the adversarial process that it cannot be relied on as having 

produced a just result.  Strickland, 466 U.S at. 686. It rests on  (1) whether the error were so 

serious that counsel was not functioning within the Sixth Amendment guarantee, and (2) whether 

the deficient performance deprived the client of a fair trial.  Id. at 687-688.  In addition, 

professional standards, including the American Bar Association standards, serve as guides in 

determining what is reasonable in relation to effective representation, even though counsel may 

have deviated from them for tactical reasons in a particular case.  Id. at 688-689. 

19. Reasonably effective representation of a juvenile requires additional knowledge, 

skills and investigation and that this was well-recognized at the time this case was proceeding 

through the trial court.  A juvenile needs the guiding hand of counsel at every step in the 
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proceedings against him (In re Gault, 387 U.S. 1, 36 (1967)), and this is even more true when the 

juvenile faces prosecution in the adult criminal system.  These issues will be discussed in relation 

to specific issues in _____’s case. 

Failure to Fulfill Basic Duties to the Client  

20. At the core of effective representation is the duty to establish a relationship of 

trust and confidence with the client, and to discuss the objectives of the representation.   

American Bar Association, Standards for Criminal Justice, Standard 4- 3.1 Establishment of 

Relationship (3d ed. 1993).   Commentary to the Standards specifies that, as part of the early 

discussions, counsel “should take care to observe whether the client appears to be suffering from 

any mental disability” and should consider whether a competency evaluation or evaluation by an 

expert is called for.  Id.  Also, there is a duty to determine all relevant facts known to the 

accused, as soon as is practicable, without seeking to influence the direction of the client's 

responses.  American Bar Association, Standards for Criminal Justice, Standard 4- 3.2 

Interviewing the Client (3d ed. 1993).  Further, counsel has a duty to inform the accused of his or 

her rights at the earliest opportunity and to take all necessary action to vindicate such rights, 

including obtaining psychiatric examination when a need appears.  American Bar Association, 

Standards for Criminal Justice, Standard 4- 3.6 Prompt Action to Protect the Accused (3d ed. 

1993).   

21. In addition, the basic duty of criminal defense counsel is to “serve as the 

accused’s counselor and to advocate with courage and devotion and to render quality, effective 

representation.”  American Bar Association, Standards for Criminal Justice, Standard 4- 1.2 The 

Function of Defense Counsel (3d ed. 1993).    
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22. Counsel for _____ did not fulfill these basic duties either in relation to 

establishing the attorney client relationship or in taking the steps needed to vindicate his rights 

with courage and devotion.  Despite the fact that this was a serious case involving a very young 

immigrant defendant, the public defender’s file indicates only scant contact with _____ over a 

period of almost two years of representing him.  Except for a cryptic December 9, 1996 note in 

the public defender file that says “educational issues” and “court would grant hearing if come up 

w/ideas,” there is nothing in the file to indicate that counsel ever pursued those issues, despite the 

court’s interest.  There is no indication that counsel asked _____ about his personal background 

or otherwise investigated it.  The fact that counsel, after all that time, was apparently not  aware 

that _____ was functionally illiterate, had experienced major trauma in his life, and had major 

language processing issues qualifying him for special education services, confirms that counsel 

did not sufficiently establish an attorney-client relationship or take needed steps to vindicate his 

rights.  Because of this failure, counsel was unable to understand _____’s limited capacities; 

establish a relationship of trust; make sure he understood what was happening in the case; or 

appreciate and assert his version of the events.  The failure to establish a meaningful ongoing 

relationship with _____ meant that counsel missed indicators for issues that, if asserted, would 

have substantially changed the outcome of the case.  In my opinion, this failure to establish a 

meaningful relationship with _____ and to elicit essential baseline information about him and the 

offense fell below the standard for effective representation. 

23. Counsel also has a duty to maintain an ongoing relationship with the client. 

American Bar Association, Standards for Criminal Justice, Standard 4- 3.8 Duty to Keep Client 

Informed (3d ed. 1993).  Under this Standard, counsel should keep the client informed of the 

developments in the case and the progress of preparing the defense; should promptly comply 



 10

with reasonable requests for information; and should explain developments in the case to the 

extent reasonably necessary to permit the client to make informed decisions regarding the 

representation.  Id.  Again, the record in this case does not indicate that ongoing attorney-client 

communication or contact occurred.  The public defender’s file reveals only minimal contact 

with _____ over a period of more than a year.  There are no indications that counsel spoke with 

_____ in relation to defense strategy.  There are no notes in the file indicating communication in 

relation to suppressing his statements to the police or other pretrial motions.   When there were 

communications with the District Attorney, such as a July 21, 1997 letter seeking a plea bargain 

to a thirty-six year term, there is no indication in the file how the District Attorney responded or 

that the results of the attempt were communicated to _____.  There is no record that counsel 

explained _____’s options at the time of the November 26, 1997 plea.  There is no indication that 

counsel clarified for _____ the meaning of his plea or the rights he was giving up.  There is no 

indication that counsel discussed with _____  the circumstances under which he was on suicide 

watch to determine whether he was receiving proper treatment, or whether that was indicative of  

something that  might have an impact on the defense of the case.  The file was closed a few 

months later at the time of sentencing.  This dearth of attorney-client communication, in the 

context of a very serious case involving a young immigrant client, falls unacceptably below the 

requirements for an ongoing relationship under the Standards.   

Failure to Investigate and Obtain Expert Advice 

 General Duties 

24. Well-established standards in effect at the time this case was prosecuted called for 

counsel to “conduct a prompt investigation of the circumstances of the case and explore all 

avenues leading to facts relevant to the merits of the case.”  American Bar Association Standards 
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for Criminal Justice, Standard 4-4.1 Duty to Investigate (3d ed. 1993).  The duty to investigate 

exists regardless of the client’s admissions or statements to defense counsel of facts constituting 

guilt, or the client’s stated desire to plead guilty.   Id.  This is a particularly important duty in 

cases involving juveniles, where involuntary or false confessions are relatively common, and 

where clients may not actually understand the elements of the offense.  Prompt investigation is 

essential not only to preserve the facts, but to obtain facts that could obviate the need for lengthy 

incarceration and trial.  Thus, the Commentary to Standard 4-4.2 notes that “Information 

concerning the defendant’s background, education, employment record, mental and emotional 

stability, family relationships and the like, will be relevant, as will mitigating circumstances 

surrounding the commission of the offense itself.”  Id. The commentary specifically notes that 

failure to make adequate pretrial investigation and preparation may be grounds for ineffective 

assistance of counsel.  Id. 

25. Again, counsel failed to investigate _____’s personal characteristics that would 

have been relevant to motions and the merits of the case.  This meant that counsel had no basis 

from which to develop a theory of the case.   Sanders v. Ratelle, 21 F.3d 1446, 1456 (9th Cir. 

1994) .  Counsel “has a duty to make reasonable investigations or to make a reasonable decision 

that makes particular investigations unnecessary.”  Strickland, 466 U.S. at 691.     

26. In fact, trauma, illiteracy, immaturity and learning disabilities may have an impact 

on every aspect of a case involving a juvenile.   They may have a bearing on competence to stand 

trial; the validity of admissions or confessions; whether the defendant has the requisite intent to 

commit a crime; and whether the person can make a knowing and intelligent plea.  They may 

also serve as mitigating factors for purposes of plea bargaining and sentencing.   Because the 

presence of such conditions may have such a profound impact on the case, an attorney 
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representing a juvenile should immediately and thoroughly investigate the client’s personal 

background.  The next paragraphs will discuss some of the specific issues that counsel should 

have uncovered and their potential impact on the case.  

Illiteracy, Learning Disabilities, and Language 

27. Investigating the presence of cognitive limitations, mental health disorders, 

disabilities, and other factors that may having impacted a young person’s behavior; that could 

impact their participation in the court process; that may result in suppression of evidence; or that 

should be taken into account in the sentencing phase are a basic and essential part of the 

responsibility of competent defense counsel for juveniles.  This is especially so because youth 

with disabilities often try to “pass” as functioning normally when they do not understand what is 

being said to them or what is being asked of them.  In this case, a reasonably effective attorney 

would have obtained school records and talked to family members, teachers or others 

about_____’s school attendance history, levels of academic achievement, special education 

history, and disabilities.  School attendance history is important because youth who have 

experienced disruption in school are often behind academically, and this has an impact on 

literacy and reading levels.  Past eligibility for special education services raises red flags because 

youth with disabilities may be seriously impaired in any number of ways, including auditory 

processing (the ability to understand what they hear), ability to read and understand what they 

read, the ability to write, and/or the ability to reason.  A history of special education may also 

reveal mental health or emotional disturbance that may be important in defense of the case. 

28. The record in this case, Exhibit A to Supplemental Crim. P. 35(c) Petition (Cherry 

Creek School District Individual Education Program for ______ dated February 2, 1996), reveals 

that _____  was almost a non-reader, with a lack of ability to follow (verbal) directions, problems 
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with abstract reasoning, expressive vocabulary, and low reading and writing processing skills.  

Had counsel for _____ obtained this easily accessible background information, the course of the 

case would have been quite different.   This information should have driven the attorney-client 

relationship, threshold competence determinations, the challenges to evidence, and the defense 

on the merits.  The fact that the Colorado Department of Corrections almost immediately verified 

these deficits after _____ was sentenced underlines the fact that these were obvious issues that 

counsel could have and should have been aware of in developing a case strategy.  A reasonably 

effective attorney would have obtained this information early in the case.   

29. Counsel should also have pursued the impact of language and culture, and should 

have obtained expert advice on their impact on key issues in the case.  _____ came from an 

island using Jamaican Patois, an English-African Creole language), and language may have been 

a factor in his perceptions about what was happening at the time of the offense, in the police 

interrogation, and in his plea – particularly in combination with his limited   reading, 

comprehension, and reasoning capacities.   If ______ did not understand what the arrangement 

was with respect to the marijuana grab, this could provide a full or partial defense to the case.  If 

he did not understand the Miranda rights, the precise questions being posed during the police 

interrogation, or the written waiver form, his admissions may have been be invalid.  In fact, the 

police interrogation reveals a young man who provided primarily low monosyllabic responses to 

often long, carefully worded questions that may well have contained information he did not 

intend to confirm.   When the client’s family comes from a different culture, there may also be 

marked differences in the way the client perceives his legal rights, the authority of law 

enforcement and the court, and what can happen in court.  In _____’s case the interrogation tape 

reveals a young man and his father who are highly deferential to authority, which could be 
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indicative of statements that were not voluntarily made.  All of this should have been explored, 

but it was not.  

30. A reasonably competent attorney, upon learning of _____’s disabilities would 

have engaged experts to help counsel to interpret the information, perform any additional needed 

evaluations, and to advise the attorney on the impact of his illiteracy, disabilities, language, and 

cultural issues on the case. 

Immaturity and Trauma    

31. A reasonably effective attorney representing such a young client in adult court 

should also have involved an expert clinician on adolescent development and trauma to advise 

and assist in the defense of this case.  _____ was 16 years of age at the time of the offense, and 

had grown up primarily on a Caribbean island.  He had been abused on an ongoing basis and 

experienced severe disruption in moving between relatives and coming to the United States.  An 

expert on adolescent development could have helped counsel and the court to understand his 

level of maturity, and the impact of immaturity and past trauma on his ability to participate in the 

defense of the case, make a voluntary statement to the police, or to have the requisite intent to 

commit the alleged offense.  This information would also have assisted assist counsel in 

presenting mitigating factors for the sentencing or plea bargaining process. 

32. By the time this case was in the courts, it was well-established that teenagers have 

substantially impaired abilities with respect to adjudicative competence.  It was widely 

recognized that immaturity may affect juveniles’ ability to form an attorney-client relationship or 

understand the nature of the proceedings; ability to make valid confessions; and capacity to 

commit a crime. See, for example, Laurence Steinberg and Elizabeth Cauffman, “Maturity of 

Judgment in Adolescence: Psychosocial Factors in Decision-Making,” 20 Law and Human 
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Behavior 249 (1996); Thomas Grisso, Juveniles’ Waiver of Rights: Legal and Psychological 

Competence, Plenum (1981);  Thomas Grisso, “Juveniles’ Capacities to Waive Miranda Rights,” 

68 California Law Review 1134; Marty Beyer, Thomas Grisso, and Malcolm Young, More Than 

Meets the Eye: Rethinking Assessment, Competency and Sentencing for a Harsher Era of 

Juvenile Justice, American Bar Association (1997); Elizabeth S. Scott,  N. Dickon Repucci, and 

Jennifer N. Woolard., “Evaluating Adolescent Decision Making in Legal Contexts,” 19 Law and 

Human Behavior  221 (1995).  

33. Under Dusky v. United States, 362 U.S. 402 (1975), competence to stand trial 

requires that the defendant has (1) sufficient ability to consult with his lawyer with a reasonable 

degree of rational understanding, and (2) has a rational as well as factual understanding of the 

proceedings against him.  A reasonably effective attorney representing a teenage immigrant 

youth with a history of trauma, learning disabilities and limited capacity to read, understand and 

reason, should have immediately investigated whether the client was competent to stand trial.   

34. Similarly, in a case involving statements to the police by a clearly exhausted and 

depressed sixteen year-old with these characteristics, a reasonably effective attorney would 

investigate and assert these characteristics in any motion to suppress the statements.  There was 

surely no excuse for counsel to fail to assert these issues in Colorado, where Gallegos v. 

Colorado, 370 U.S. 49, 53-54 (1962), had long ago established the vulnerability of youth and 

susceptibility to coercion in police interrogation settings.   

35. Also, in my opinion, an attorney who learns that a client  has made a suicide 

attempt and is taking psychotropic medications during the pendency of the case has a duty to 

investigate the client’s mental condition.  This should be done to determine whether the client is 
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capable of participating in the defense, and also to assure that proper treatment is being provided. 

From the record, it does not appear that this happened.   

36. And finally, a reasonably effective attorney learning of her client’s developmental 

immaturity and limited capacity to communicate and reason, would work with the expert 

clinician to establish the defense on the merits.  In this case, the expert could have helped to 

establish that _____’s intentions in the marijuana grabbing did not include an intent to use force 

– that the stabbing was an ill-conceived, immature spur-of-the moment reaction upon being 

surprised.  At the time this case was prosecuted, it was well-established that juveniles are 

present-oriented, focus on short-term results, have difficulty weighing risks and benefits of 

choices, and have difficulty thinking of alternative ways to handle situations.  See, for example, 

Lita Furby and Ruth Beyth-Maron, Risk Taking in Adolescence: A Decision-Making 

Perspective, 12 Developmental Review 1 (1992).  The Affidavit of Dr. Marty Beyer shows how 

this kind of immature thinking would have impacted _____’s actions at the time of the offense.  

37.   In my opinion, the failures to investigate this case factually, to investigate 

_____’s personal characteristics, and to engage experts who could help counsel to understand 

how his characteristics affected key elements of the case were serious deficiencies that changed 

the outcome of this case.  Counsel never had a proper basis from which to develop a strategy for 

the case.  There could be no tactical reason for failing to perform these basic functions. 

 Failure to Assure that the Plea was Voluntary, Knowing and Intelligent 

38. After becoming fully informed on the facts and the law, defense counsel has a 

duty to advise the client concerning all aspects of the case, including a candid estimate of the 

probable outcome.  In so advising the client, “counsel should not intentionally understate or  
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overstate  the risks, hazards, or prospects of the case to exert undue influence on the accused's 

decision as to his or her plea.   American Bar Association, Standards for Criminal Justice, 

Standard 4- 5.1 Advising the Accused (3d ed. 1993).   

39. In addition, counsel has a duty to inform the client about plea negotiations and to 

explain to the client all of the options available. American Bar Association, Standards for 

Criminal Justice, Standard 4- 6.1 Duty to Explore Disposition Without Trial (3d ed. 1993).  

Counsel may recommend the acceptance of a plea bargain, but only after appropriate 

investigation and study of the case: “Under no circumstances should defense counsel recommend 

to a defendant acceptance of a plea unless appropriate investigation and study of the case has 

been completed, including an analysis of controlling law and the evidence likely to be introduced 

at trial.”   Id.   

40. Further, the decision what plea to enter, whether to accept a plea agreement, and 

whether to waive a jury trial is to be made by the client after full consultation with counsel. 

American Bar Association, Standards for Criminal Justice, Standard 4- 5.2 Control and 

Direction of the Case (3d ed. 1993).  Moreover, counsel has a duty to communicate all offers to 

the defendant.   Id.   

41. These are particularly significant duties when the client is a juvenile. In my 

experience, young clients often say or act as though they understand when they do not, and this 

danger is compounded when, as in _____’s case, there are additional disabilities.  Thus, the same 

characteristics that necessitate consideration of age and disabilities in encounters with police are  
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present in the attorney client relationship and the court process.2   The American Bar Association 

Model Rules of Professional Conduct (1983), Rule 1.14, requires attorneys for people with 

diminished capacity, including “minority,”  to maintain an attorney client relationship to the 

extent possible, but also to take whatever steps are needed to protect the rights of the client.  By 

the time this case was in the courts, it was well recognized that representing juveniles requires 

special care in making sure they understand what their choices are,  what it means to waive their 

rights, and the potential  long-range consequences of their choices,   See, for example, multiple  

studies referenced in More Than Meets the Eye, supra, pgs. 29-32.  

42.  Effective assistance of counsel during the plea bargaining process is essential to 

the Sixth Amendment guarantee.  Massiah v. United States, 377 U.S. 201, 204 (1964).  Claims of 

ineffective assistance of counsel in the plea bargaining context are judged under the Strickland 

test.   Hill v. Lockhart, 474 U.S. 52 (1985). 3  In this case, counsel failed to effectively represent 

_____ in the plea bargaining process and failed to assure that his plea was voluntary, knowing 

and intelligent.  Boykin v. Alabama, 395 U.S. 238 (1969).  

43. The failure to investigate _____’s personal characteristics meant that the issue of 

competence was not raised, the motion to suppress his confession was made without mention of 

immaturity, disabilities, and vulnerability to coercion, and expert advice on the issue of intent 

was not developed. This meant that counsel’s assessment of _____’s chances at trial was 

improperly slanted toward the prosecution. In fact, proper investigation and use of experts may 

well have raised reasonable doubt in the mind of the trier of fact, or provided mitigating 

                                                           
2   In Miller v. Alabama, ___ U.S. ___, (2012), the Supreme Court said this very well.  It observed that the 
“incompetencies of youth "may result in conviction of more serious charges because of “his inability to deal with 
police officers or prosecutors (including a plea agreement) or his incapacity to assist his own attorneys.”  
3   The recognition that plea bargaining is a critical stage of the proceedings was recently reiterated in Missouri v. 
Frye, 566 U.S. ___, __ (2012),    
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circumstances leading to a significantly better plea offer.  Instead, the July 21, 1997 plea tender 

was silent about how these factors threatened the prosecution case, as well as mitigating 

background that could have resulted in a better plea offer. 4   

44. Counsel was also ineffective in representing _____ in the plea itself.  Counsel’s 

failure to learn that _____ himself suffered from serious impairments in reading and 

communication meant that her client was subjected to a verbal and written litany that he did not 

understand in entering the plea.  Both the court and the written waiver form used legal terms and 

vocabulary that a nearly illiterate, learning disabled person could not grasp. Counsel made 

matters worse by waiving the portion of the plea in which the court might have asked _____ to 

make a statement that would have established a factual basis.  Instead, counsel allowed the court 

to use the preliminary hearing transcript to find a factual basis for the plea.  RT 14, Nov. 25, 

1997.  This was one point at which counsel could have assured that _____ knew what he was 

pleading to and understood the rights he was giving up. 

45.  The fact that this was not a voluntary, knowing and intelligent plea is borne out 

by the fact that _____ still didn’t understand what had happened to him until years later.  At 

various times in his clumsy attempts to find some way to have the case reviewed, he thought he 

was in juvenile court and did not understand the direct file system (Court of Appeals File, p. 164-

65).  He also thought he had pled to first-degree murder.  Id. at 157.  He consistently stated that 

he did not intend to kill Riley (Id. at 206, 208), and so clearly did not realize he had admitted 

                                                           
4   In addition to the other deficiencies in the plea process, this plea was entered against a backdrop of changes in the 
immigration consequences of criminal convictions.  After the 1996 effective date of changes to federal law, 
conviction of certain offenses was almost certain to result in deportation.  Padilla v. Kentucky , 559 U.S. ___, ___ 
(2010).  Despite the fact that _____ was an immigrant, there is no mention in the record of any attempt to advise  
_____ of the potential immigration consequences of his plea, or to use the possibility of deportation as a way to 
obtain a plea to a shorter sentence. 
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intent to kill in the plea.  He tried to explain that he did not understand Colorado law or the plea 

agreement or what he was pleading to.  Id. at 164, 166-67.  Counsel’s failure to assure that _____ 

was properly advised about the plea he was entering, fell below the constitutional standard for 

effective representation.  There could be no tactical reason for this failure. 

_____ Did Not Receive Competent Representation 

46. Under Strickland, the benchmark for judging any claim of ineffectiveness is 

whether counsel's conduct so undermined the proper functioning of the adversarial process that 

the trial cannot be relied on as having produced a just result.  446 U.S. at 686.  A court making 

the prejudice inquiry must ask if the defendant has met the burden of showing that the decision 

reached would reasonably likely have been different absent the errors. Id. at 697.  In my opinion, 

the performance of the attorney in this case fell below the Strickland standard and a different 

result would have occurred absent the errors.    Counsel rendered ineffective assistance of 

counsel in failing to establish a meaningful and ongoing relationship with _____; and failing to 

investigate and assert _____’s history of trauma, illiteracy, immaturity, and learning disabilities. 

These failures were compounded by counsel’s failure to seek expert advice in relation to key 

issues in the case.  As a result, counsel was never able to develop an informed strategy for the 

case, and _____ was erroneously advised that an eighty year sentence was the best he could do.  

While this was a serious case, it was filled with defense opportunities that were never even 

explored.  _____ clearly did not understand what his options were in the case, or what he was 

agreeing to in the plea.  

47. These were serious deficiencies that changed the outcome of this case.  In the 

absence of these errors,  _____ would have had grounds to assert incompetence to stand trial.  He 

would have been able to successfully challenge the admissibility of his statements.  He would 
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have had evidence with which to challenge the prosecution version of the case.   He would have 

had significantly better equities to present in any plea bargaining discussions.  At the very least, 

he would have understood his options, and been able to knowingly and intelligently decide 

whether to assert his right to trial instead of unwittingly accepting a plea to eighty years in 

prison.  This young man did not receive reasonably effective representation at any point. There 

could be no tactical reason for counsel’s lack of diligence or failure to meet the most basic duties 

of legal representation.   

 

 I swear, under the penalty of perjury, that the foregoing is true and correct. 

 

       _____________________________ 
                                           Susan L. Burrell, Affiant  

 

The foregoing was duly acknowledged, subscribed, and sworn to before me this ___ day 

of ____________ 2012, by Susan L. Burrell.  Witness my hand and official seal. 

 My commission expires ________________________. 

(Seal) 

 

 

 

      ____________________________ 
      Mamie Yee, Notary Public 
 
Executed this ___ day of July, 2012 in San Francisco, California. 
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