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Information & Instructions

Welcome to the 2012 Juvenile Defender Resource Guide. This booklet 
contains a Table of Contents and Summaries of each item in 
the Guide. To access the complete documents, simply insert the 
enclosed CD into the appropriate drive of any computer. The 
Table of Contents will open on your screen, as it appears here. 
Follow the directions below to find, read, and print documents.

The materials in this Guide are all Portable Document Format (PDF) 
files in order to preserve their original formatting and design. To 
access them, your computer must have the Adobe Acrobat Reader 
program installed. You can download this program for free at 
http://get.adobe.com/reader/. 

How to use this digital format: 

Access and read documents 
To read summaries of the articles in the Guide, click on the 
topic of interest where it appears in the Table of Contents. 
To read any article in its entirety, go to the Summaries 
and then click on the title of the desired article. From any 
document, you can return to the Table of Contents by 
clicking on the “Back to Table of Contents” arrow at the 
top right corner of the page.
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Search for documents
You can search by keyword to find relevant documents. 
Start with the Summaries open on your computer screen, 
then hit Ctrl + F on your keyboard (press F while holding 
down the Ctrl button). When the “find” window opens, 
type in your keyword of interest. Adobe Reader will take 
you to the first place that word appears in the Summaries, 
and highlight your search term. You can click the “Find 
Again” button to move to the next place your keyword 
appears, and so on.

Search within documents
You can search by keyword within each document in the 
Guide. When you have a selected document open on your 
computer screen, use the Ctrl + F search tool as described 
above to jump to every place in the document that your 
keyword appears.

Print exactly what you need
This digital Guide contains much more material than in 
previous years when we distributed paper binders. We 
have included the complete text and references of articles 
and reports. As the Summaries section shows, many 
of the documents included are quite long. To print any 
document or selection of pages, just hit Ctrl + P on your 
keyboard.
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Advocacy in Juvenile Court

1

A. Generally

Juvenile Justice After Graham v. Florida: Keeping Due Process, 
Autonomy, and Paternalism in Balance 
Kristin Henning, 38 Washington University Journal of Law & Policy 17 (2012)
(24 pages)

This article considers the impact of the Supreme Court’s ruling 
in Graham v. Florida on the philosophy of the juvenile justice 
system. The author describes the role of adolescent develop-
mental research in Graham’s holding that sentencing juveniles 
to life without the possibility of parole for non-homicide of-
fenses is cruel and unusual punishment. Though the rationale 
in Graham was based partially on concerns that a diminished 
capacity in juvenile may create deficiencies in attorney-client 
relationships, the author suggests that diminished capacity 
in juveniles is confined to fast-paced, peer-driven, impulsive, 
and stressful situations, such as criminal activity. The author 
further asserts that juveniles may be able to exercise appropri-
ate reasoning and decision-making skills when they partici-
pate in deliberate, controlled sessions with advisors, such as 
doctors or attorneys, without peer pressure and other nega-
tive influences. Additionally, while the capacity differences 
acknowledged in Graham seem to support a paternalistic re-
sponse to juvenile delinquency, the author cautions that pa-
ternalism may do more harm than good unless kept in bal-
ance with due process and autonomy. 
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Moving J.D.B. Forward: Strategic Possibilities for You to Consider 
National Juvenile Defender Center (2011) (2 pages)

This handout explores the implications of J.D.B v. North Caro-
lina after it arguably established the presumption of a “rea-
sonable child” standard in criminal law. The handout outlines 
several potential circumstances in which defenders can raise 
the reasonable child standard in the representation of youth. 
The handout also covers, chronologically, the stages of the life 
of a delinquency case.

OJJDP Fact Sheet: Delinquency Cases in Juvenile Court, 2008 
Crystal Knoll and Melissa Sickmund, U.S. Department of Justice (December 2011) 
(4 pages)

This fact sheet discusses the changes in juvenile delinquency 
court cases from 1960-2008. It outlines variances in race, age, 
and gender. The authors illustrate shifts in caseloads at differ-
ent stages of delinquency court, including detention, intake, 
waiver, and adjudication, and note the slight decline in delin-
quency cases since 2000. 

Stealing Innocence: Juvenile Legal Issues and the Innocence 
Project, Cardozo Journal of Law and Gender Symposium 
18 Cardozo Journal of Law and Gender 577 (January 25, 2012) (18 pages)

This article is an overview of a symposium on a wide vari-
ety of juvenile legal issues. The panel discussed false con-
fessions, wrongful convictions, whether juveniles should 
be prosecuted as adults, and the differences between fam-
ily court and criminal court proceedings. Several speakers 
composed the panel, including Steven Drizin, Director of 
the Center on Wrongful Convictions at Northwestern Uni-
versity; Allison Redlich, a false confessions expert at SUNY 
Albany; Judge Eduardo Padro of the NY Supreme Court; 
Jose Arocho, the Deputy Borough Chief of the Manhat-
tan Family Court Division at the Office of the Corporation 
Counsel; and Donna Henken an attorney in the Adolescent 
Intervention and Diversion Project at the Legal Aid Society.  
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B. Competency Determinations

Developing Statutes for Competence to Stand Trial in Juvenile 
Delinquency Proceedings: A Guide for Lawmakers 
Kimberly Larson and Thomas Grisso, Models for Change (November 2011) 
(104 pages)

This guide contains a comprehensive look at developing stat-
utes to address juveniles’ competence to stand trial. It serves 
as a guide for policymakers creating legislation on juvenile 
competence to stand trial and provides insight for practitio-
ners on the application of competence to juveniles. The guide 
outlines major considerations in creating legislation, includ-
ing: defining competence to stand trial, procedural issues, 
evaluations by mental health examiners, and remediation and 
legal disposition of incompetent juveniles. It provides exam-
ples of statutes from a variety of states that address juvenile 
competence to stand trial and key recommendations for creat-
ing and improving state legislation.

Georgia v. Brinkley 
Juvenile Law Center Brief of Amici Curiae, Supreme Court of Georgia, Case No. 
S12A0137 (2012) (22 pages)

In this Amicus brief supporting the 15-year-old appellant, 
Jonas Brinkley, Amici contend that a youth’s developmental 
competence to stand trial must be given appropriate consider-
ation in adult court. The brief argues that by ignoring research 
on adolescent development, the superior court failed to pro-
tect Brinkley’s due process rights, resulting in fundamentally 
unfair proceedings. Amici rely on U.S. Supreme Court and 
Georgia state court decisions recognizing that developmen-
tal research indicates youth 15 and younger are not always 
competent to understand legal proceedings and participate in 
their defense. This incompetence was demonstrated by Brin-
kley through basic spelling errors in his written statement and 
his misunderstanding that he was being sentenced to a proba-
tion offense. Given these significant indicia of incompetence, 
Brinkley’s young age, the lack of a meaningful colloquy, and 
the settled research, Amici argue that the court should grant 
Brinkley a new trial.
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Gingerich v. Indiana 
Juvenile Law Center Brief of Amicus Curiae, Indiana Court of Appeals, Cause No. 
43A05-1101-CR-0027 (2011) (24 pages)

This Amicus brief argues that the trial court did not adequate-
ly protect the due process rights of the appellant, Paul Ginger-
ich, who was transferred to adult court and entered a guilty 
plea, when it failed to inquire about Gingerich’s competence 
to stand trial at any phase in the proceedings. The brief argues 
that “the failure of the court to raise on its own or otherwise 
address the issues of competency violates the due process 
clause of the U.S. Constitution as well as Indiana law.” Amicus 
asserts that the court’s failures to inquire about Gingerich’s 
competence resulted in fundamentally unfair proceedings 
that can only be remedied by vacating the plea agreement.

Locating Authoritative Sources on Competence and Mental 
State at Time of Crime Assessments
John T. Philipsborn, 35 Champion Magazine 36 (October 2011) (11 pages)

This article assists attorneys in identifying and using resources 
to address competence and mental states of defendants. The 
article serves as a “toolkit” of materials, guides, and literature 
relevant to assessing competence to stand trial and mental 
state at the time of the offense, based on adult standards. It 
addresses basic preparation and an overview of the process, 
including perspectives from both the legal and mental health 
professions.

C. Disposition

Juvenile Delinquency Probation Caseload, 2008 
Sarah Livsey, Office of Juvenile Justice and Delinquency Prevention (2011) 
(2 pages)

This fact sheet analyzes the frequency of a sentence of proba-
tion following a delinquency adjudication. The fact sheet pro-
vides a gender and racial/ethnic demographic breakdown of 
the offenders receiving probation. It also provides statistics 
on the type of offense committed and concludes that although 
property offenses make up a plurality of the probation case-
load, their total share of the caseload has diminished over 
time. 
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Memorandum in Support of Cease and Desist 
Jeffrey Benjamin Rosebroush, William Waller, and Mae C. Quinn 
(November 21, 2011) (31 pages)

The memorandum reasons that St. Louis County Family 
Court Supervision/Probation Rule 14 (“Rule 14”) should be 
set aside because of inherent problems with the design of the 
rule. Rule 14 states that juveniles on probation must provide 
their probation officer with all IDs and passwords to email 
and social networking sites and must not post online or elec-
tronically send “any pictures, video or content involving 
weapons/ammunition, gang signs, drugs, violent acts, nudity 
or sexual activity.” This memorandum suggests that, in terms 
of the juvenile, this rule is overly vague in which usernames 
and passwords would be required and that it encroaches on 
the privacy of the juvenile without reasonable suspicion un-
der the T.L.O v. New Jersey and Stafford v. Redding standards. 
The memorandum notes that not only does this statute en-
croach on the privacy of the juvenile offender, but also on the 
privacy of the juvenile’s “friends” who post information that 
the juvenile could access. The memorandum argues that the 
rule blatantly ignores sites’, Facebook in particular, Terms of 
Agreement, which prohibit sharing information, and both 
Missouri and Federal computer fraud statutes. Finally, the 
memorandum concludes by suggesting that the court remove 
Rule 14, destroy records of usernames and passwords, and 
recommend to the juveniles to change their information to 
protect their privacy.

The State of Sentencing 2011: Developments in Policy and 
Practice 
Nicole D. Porter, The Sentencing Project (February 2012) (26 pages)

This report provides an overview of recent policy reforms 
in the areas of sentencing, probation and parole, collateral 
consequences, and juvenile justice. The juvenile justice sec-
tion details notable reforms in a handful of states, including 
Georgia’s authorization of sentence modifications for certain 
juvenile defendants with felony offenses by allowing judg-
es to depart from the statutory range when considering the 
youth’s background. In general, changes in state policy have 
contributed to reductions in the incarcerated juvenile popu-
lation and led to a downscaling of detention facilities. The 
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report indicated that lawmakers in several states limited the 
use of incarceration for certain juvenile offenders and sought 
to eliminate societal barriers that marginalize youth involved 
in the criminal justice system. Additionally, it provides that 
several states closed juvenile facilities in 2011 as a result of 
policy reforms.

D. Post-Disposition & Aftercare

Adjudicated Juveniles and Collateral Relief 
Joshua A. Tepfer & Laura H. Nirider, 64 Maine Law Review 553 (2012) (22 pages)

This article discusses the disparities in access to collateral re-
lief between individuals tried in adult criminal court and ju-
venile court in many jurisdictions. Often collateral relief that 
would be available to an adult is not available to a juvenile 
because many advocates feel that such relief would make the 
system more adversarial and less rehabilitative. The authors, 
however, feel that, because juveniles are especially vulnerable 
to wrongful conviction and false confession, they face a great-
er need of collateral review. The article highlights two cases 
in which juveniles falsely confessed to a crime and later were 
not able to get collateral review because it was not available 
to them, although it would have been available to an adult. In 
the conclusion, the article suggests there should be legislative 
change in states to make such collateral review available to 
juvenile offenders.

E.C. v. Virginia Department of Juvenile Justice 
Supreme Court of Virginia (Opinion No. 110523) (March 2, 2012) (29 pages)

In this case, the Virginia Supreme Court reviewed a circuit 
court decision declining to review a habeas petition for a 
juvenile who had been adjudicated a delinquent. After his 
detention, the petitioner claimed that he had received inef-
fective assistance of counsel and made an actual innocence 
claim supported by the victim’s recantation. The circuit court 
refused to hear the petition, holding that as the petitioner was 
no longer in custody, the court lacked jurisdiction to hear the 
habeas petition and, alternatively, the case had been rendered 
moot. The Virginia Supreme Court ruled that the circuit court 
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still retained jurisdiction because parole is a form of detention 
and the juvenile was detained at the time the petition was 
initiated. The court also held that the collateral consequence 
of being labeled as a sex offender sustained a continued con-
troversy and kept the case from becoming moot. 

Expungement of DNA Records in Accordance with 42 U.S.C. 
14132(d)(1)(A) 
Federal Bureau of Investigation (2012) (1 page)

These procedures define expungement of DNA records re-
sulting from a conviction for a federal or District of Columbia 
offense. A DNA expungement is the removal of a DNA profile 
from the National DNA Index System and the destruction of 
the DNA samples.

Keeping the Promise of Gault: Requiring Post-Adjudicatory 
Juvenile Defenders
Megan F. Chaney, 19 Georgetown Journal on Poverty Law and Policy 351 
(Summer 2012) (39 pages)

This article explores the juvenile justice system and the ben-
efits that would occur from having lawyers focus on the post 
adjudicatory stages of the system. The article begins with the 
history of the juvenile justice system and the differences be-
tween juvenile and adult criminal courts. Next, the article ex-
plains the justification behind focusing the efforts of lawyers 
on the dispositional or post adjudicatory phase of the juvenile 
justice system. The article discusses the emergence of adult 
problem solving courts and how they help shape a new role 
for post-adjudicatory juvenile lawyers. Finally, the article 
states that appointing juvenile post-adjudication lawyers is 
necessary to ensure the juvenile justice system is working in 
the manner it is supposed to, by focusing on rehabilitation. 

In re T.E. 
State of Illinois Appellate Court, Third District, 2011 Ill. App. 3d. 090812-U 
(August 12, 2011) (9 pages)

In this case, the appellate court contemplates whether the trial 
court erred by revoking T.E.’s probation and returning him to 
a juvenile detention facility. This revocation was based on the 
question of whether his failure to report to probation depart-
ment appointments and obtain his G.E.D., absent any new 
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criminal charge, rendered him a danger to the public. The Ap-
pellate Court of Illinois, Third District held that the trial court 
did abuse its discretion when it sentenced T.E. to a corrections 
facility because it had not met the two requisite factors. The 
trial court must have shown that either T.E.’s mother was un-
fit- in fact the court had said the mother was doing everything 
possible to help her son- or that T.E. was a danger to the pub-
lic. Since the trial court almost expressly stated that T.E. was 
not a danger to the public, the appellate court could not find a 
reason that T.E. should have had his probation revoked based 
upon the statutory grounds.

Appeal to the Appellate Court 
(October 7, 2009) (1 page)

Brief for Respondent 
(23 pages)

Reply Brief for Respondent 
(9 pages)

Brief for Petitioner 
(7 pages)

Respondent Written Closing Argument 
(10 pages)
 

E. Right to Jury Trial

G.A.W. v. Illinois
Brief of Juvenile Law Center and National Juvenile Defender Center as Amici 
Curiae in Support of Petition for a Writ of Certiorari, Case No. 11-8143 
(February 6, 2012) (34 pages)

This Amicus Brief, in support for G.A.W.’s petition for certiorari 
to the United States Supreme Court, argues that juveniles fac-
ing severe consequences are entitled to a jury trial. The brief 
asks the court to revisit its opinion in McKeiver v. Pennsylva-
nia, where it held that juveniles had no constitutional right to 
a jury trial under the Sixth or Fourteenth Amendments. The 
court’s rationale in McKeiver relied partly on the argument 
that the juvenile justice system is not as adversarial as the 
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criminal justice system. However, the brief argues that with 
profound changes over the last 40 years, the juvenile justice 
system more closely mirrors the criminal justice system with 
its adversarial procedures and harsher penalties, in particular 
for juvenile sex offenders. In an effort to reflect the changes 
of the juvenile justice system, Amici contend that juveniles 
should have the right to a jury trial.

 

F. Shackling

Children in Chains: Indiscriminate Shackling of Juveniles 
Kim M. McLaurin, 38 Washington University Journal of Law & Policy 213 (2012) 
(20 pages)

This article documents the growing movement towards ban-
ning the indiscriminate shackling of juveniles during court 
appearances. Though the Supreme Court has banned indis-
criminate shackling of adults because it is prejudicial and 
violates the right to a fair trial, most states still allow for the 
indiscriminate shackling of children in the juvenile system. 
The author argues that indiscriminate shackling of juveniles 
is unconstitutional because it violates a defendant’s rights un-
der the Fifth, Sixth and Fourteenth Amendments. The article 
reviews the methods some states have used to ban the prac-
tice of indiscriminately shackling juveniles and reviews their 
reasons for doing so. The author concludes that the use of re-
straints in a court appearance should not be a blanket policy, 
but should be based on an individualized showing of need.

Comments to Chief Justice Charles W. Daniels and Members 
of the New Mexico Supreme Court Regarding Children’s Court 
Rule 10-223A 
National Juvenile Defender Center (2012) (6 pages)

This letter expresses the National Juvenile Defender Center’s 
(NJDC) firm support for Children’s Court Rule 10-233A. The 
letter urges the New Mexico Supreme Court to stop the in-
discriminate shackling of youth in New Mexico and offers 
social science, principles of therapeutic justice, and the U.S. 
Constitution as support. NJDC addressed the harm caused by 
indiscriminate shackling of youth when it unnecessarily hu-
miliates, stigmatizes and traumatizes young people, impedes 
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the attorney-client relationship, chills due process protections 
afforded by the U.S. Constitution, runs counter to the pre-
sumption of innocence, and decries the dignity of the court.

New Mexico Final Rule 10-223A. Physical Restraints in 
the Courtroom 
(2012) (1 page)

Unchain the Children: Five Years Later in Florida 
Carlos J. Martinez, Law Offices of the Public Defender, 11th Judicial Circuit of 
Florida (2011) (8 pages)

In 2006, the Miami-Dade Public Defender’s Office helped 
eliminate the policy that all detained children be brought 
before the court in chains. After discussing the implications 
of the rule prior to the change, the author outlines the argu-
ments of the public defenders’ brief that led to the rule change. 
Among other arguments, the public defenders argued that 
the shackling rule violates the Constitution, substantive due 
process, and international law. Finally, the article concludes 
by asserting that eliminating the rule has the benefit of send-
ing a message of rehabilitative justice to the child.

G. Wrongful Convictions

Convenient Scapegoats: Juvenile Confessions and Exculpatory 
DNA in Cook County, Illinois 
Craig M. Cooley, Joshua A. Tepfer and Tara Thompson, 18 Cardozo Journal of Law 
& Gender 631 (Spring 2012) (52 pages)

This article examines how two cases in Cook County, Illinois 
called to attention the reality of false confessions and wrong-
ful convictions and the reforms enacted to address the issues. 
The article discusses the cases of the Dixmoor Five and En-
glewood Four, in which nine teenagers were wrongfully con-
victed as a result of interrogation-induced false confessions, 
an occurrence to which teenagers are particularly susceptible. 
The authors examine the State Attorney’s response to the 
post-conviction DNA results that provided evidence of the 
convicted teenagers’ innocence and notes that the cases were 
full of the warning signs indicating a wrongful conviction. 
The article offers suggestions for approaching similar cases 
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in the future to assure that the injustices of the Dixmoor Five 
and Englewood Four cases do not happen again.

Protecting Truth: An Argument for Juvenile Rights and a Return 
to In re Gault 
Benjamin E. Friedman, 58 UCLA Law Review Discourse (2011) (24 pages)

This article argues that although In re Gault grants defendants 
in juvenile criminal proceedings many of the constitutional 
rights available to adults, even greater procedural protec-
tions for juveniles are necessary. The current state of juvenile 
waiver is examined, and the article briefly explores the legal 
history of how courts have interpreted due process rights for 
juveniles. The author argues that because of their youth and 
immaturity, children are particularly vulnerable to false and 
involuntary confessions leading to wrongful convictions. He 
explores the right to counsel and the electronic recording of 
every juvenile interrogation as avenues towards reducing the 
number of false confessions and wrongful convictions.
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2011 Survey of Juvenile Law 
Michael J. Dale, 36 Nova L. Rev. 179 (Fall 2011) (22 pages)

This article summarizes recent case law developments in 
Florida.

Recent Court Decisions and Legislation Impacting Juveniles 
16 U.C. Davis J. Juv. L. & Pol’y 371 (2012) (11 pages)

This article summarizes recent case law and legislation around 
the country concerning juveniles.

Case Law Review

2
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A. Developmental Research

Adolescents Prefer More Immediate Rewards When in the 
Presence of Their Peers 
Lia O’Brien, Dustin Albert, et. al., Journal of Research on Adolescence (2011) 
(7 pages)

The purpose of this research study was to test the hypothesis 
that adolescents’ (18 to 20 year olds) preferences for immedi-
ate rewards, versus delayed rewards, increases in the presence 
of peers. Results suggest that adolescents’ tendencies towards 
riskier decision-making in the presence of peers are due to a 
shift in “reward processing.” Adolescents tend to value more 
the immediate rewards of a risky decision (e.g. unprotected 
sex) rather than consider the long term consequences of such 
a decision (e.g. disease or pregnancy). Researchers compare 
the results of the present study with a study conducted by 
Laurence Steinberg and colleagues in 2009 that used the same 
delay discounting task. In the Steinberg and colleagues 2009 
study, the results of adolescents age 14 to 15 who completed 
the discounting task alone paralleled the results of 18 to 20 
year olds who completed the task in the presence of peers. 
Thus, the results indicate that even 18 to 20 year olds may 
make immature decisions that resemble 14 to 15 year olds, 
when they are in the presence of peers. 

Child & Adolescent Development

3
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Braking and Accelerating of the Adolescent Brain 
B.J. Casey, Rebecca M. Jones & Leah H. Somerville, 21 Journal of Research on Ado-
lescence, 21-33 (2011) (14 pages)

This article examines the neurological basis for why juveniles 
under the age of 15 appear to be exceptionally impulsive, and 
further, why 16 and 17 year old juveniles still are more suscep-
tible to impulsive actions than adults. This article primarily 
focuses on the interactions between the sub-cortical and cor-
tical regions of the brain and how they affect child decision-
making. The authors found that there was a definite increase 
in the way the parts of the brain that dictate task performance 
and cognitive focus become more functional with age. At the 
same time, the article warns that every child develops differ-
ently and that many children may develop at a quicker rate 
than others. Therefore, the authors conclude that while some 
children may advance quicker than others, the majority of 
children still face greater impulsivity for actions, which could 
easily bring them in front of a juvenile court judge.

Cheating the Hangman 
Jamie Flexon, Lisa Stolzenberg, and Stewart D’Alessio, Crime and Delinquency 
(2011) (23 pages)

This article examines whether or not Roper’s ban of the death 
penalty for juveniles has had an impact on homicides commit-
ted by juveniles. The author discusses the impact psychoso-
cial development has on juvenile culpability and deterrence. 
Some critics have argued that Roper v. Simmons will lead to 
more homicides committed by juveniles because juveniles 
know they cannot be executed. The authors analyzed data on 
murder trends in the 20 states where laws were enacted after 
the decision. The study concludes that the new law has no 
influence on homicides committed by juveniles.

Peers Increase Adolescent Risk Taking by Enhancing Activity 
in the Brain’s Reward Circuitry 
Jason Chein, Dustin Albert, Lia O’Brien, Kaitlyn Uckert & Laurence Steinberg, 14 
Developmental Science F1-F10 (2011) (10 pages)

This study sets out to test the hypothesis that adolescents 
have a heightened propensity to take risks in the presence of 
peers because of the maturational imbalance between incen-
tive processing/socioemotional system and the cognitive con-
trol systems. To test this theory the researchers measured the 
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brain activity in adolescents, young adults and adults, while 
the test subjects made decisions in a simulated driving game. 
When coming to the study the subjects were asked to bring 
two peers who were the same age and same sex as them-
selves. The subjects were then monitored playing the game 
either alone or while being observed by peers from a monitor-
ing room behind tinted glass. The study found that the adult 
and young adult behavior remained the same in both condi-
tions, while the behavior of the adolescents was riskier when 
they believed they were being observed. The study supports 
a neurodevelopmental explanation for the influence of peers 
on risky behavior in adolescence. The researcher suggests that 
peers influence adolescent behavior by increasing the salience 
of immediate rewards, which activates the incentive process-
ing/socioemotional system of the brain. 

The Science of Adolescent Risk-Taking 
Committee on the Science of Adolescence Board of Children, Youth, and Families 
(2011) (145 pages)

This report detailed the findings of three workshops that ex-
amined how neural, biological, intellectual and socioemotion-
al developments in adolescence influence adolescent risky 
behavior. The workshops also examined the influence of con-
text and environmental behavior on adolescence. The goals of 
these workshops were to bridge multiple disciplines, identify 
ways of integrating findings from different fields which can 
aid in understanding risk-taking, improve strategies for the 
prevention of and intervention of risky behavior, and flag ar-
eas that need further reassessment. The report concludes that 
both neurological and social context affect risky behavior. The 
theme that spanned all the workshops is that it is not enough 
simply to identify the causes of risky behavior, but more work 
must be done to create a wider range of options for preven-
tion and intervention.
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B. Policy & Practice Implications

A Developmental View of Youth in the Juvenile Justice 
System 
Marty Beyer, Yale University (2011) (21 pages)

This book chapter suggests that the overall decision-making 
framework regarding the treatment of juveniles in the court 
system should be altered based on a developmental view of 
youth. The author analyzes three core issues prevalent among 
youth involved in the juvenile system: the effects of trauma 
in childhood, the prevalence of learning disabilities, and a 
lack of maturity. These concepts demonstrate that juveniles 
are not as well adapted as adults at making thought-out de-
cisions based on weighing the consequences and benefits of 
their behavior. The author concludes with five vignettes de-
picting young people involved in the juvenile system along 
with reasoned explanations of the underlying problems and 
solutions that would have helped them. 

Admissibility of Expert Testimony Based on the Grisso and 
Gudjonsson Scales in Disputed Confession Cases 
Solomon M. Fulero, 38 The Journal of Psychiatry & Law 193 
(Spring/Summer 2010) (23 pages)

This article reviews the use of the Gudjonsson Suggestibility 
Scales and the Grisso instruments for determining a criminal 
defendant’s competence to waive Miranda rights in disputed 
confession cases. Since their publication in the late 1990s, use 
of the scales, as well as challenges to their use, have become 
increasingly more common. The article explores emerging 
case law involving those challenges and notes that, as with 
other forms of psychological expert testimony, only when the 
use of the scales are challenged and the defendant is convict-
ed, will a record be created. When such challenges are made, 
the forensic psychologist must be prepared to defend the use 
of the scales under the relevant standard for the admissibility 
of expert testimony (typically the Daubert or Frye standard). 
The article concludes by mentioning that as additional re-
search is conducted and the use of the instruments becomes 
even more common, it will be easier to make the case for their 
admissibility in court.
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Social and Biological Constructions of Youth: Implications for 
Juvenile Justice and Racial Equity 
Patricia Soung, 6 Northwestern Journal of Law & Social Policy 428 (2011) 
(17 pages)

This article presupposes that youth, like race, is a fluid so-
cial construction, and seeks to explore society’s conception of 
youth and how it might explain differences in incarceration 
rates between youth of different races. The author compares 
commonly used definitions of youth with recent and emerg-
ing neurological research into adolescence and its effects on 
maturity and decision making. The article cautions that over-
reliance on and misuse of scientific evidence could eventually 
lead to racially biased interpretations. The author concludes 
that although neurological evidence can be helpful, society 
and policymakers should consider the structural inequities 
that contribute to youth of color being disproportionately 
represented in the juvenile justice system.

The Impact of Juveniles’ Age and Levels of Psychosocial Maturity 
on Judges’ Opinions About Adjudicative Competence 
Jennifer Mayer Cox, Naomi E.S. Goldstein, John Dolores et al., 36 Law and Human 
Behavior 21 (2012) (7 pages)

A study was undertaken to determine what effect a defen-
dant’s age and psychosocial maturity would have on a judge’s 
opinion of their adjudicative competence. For this study, the 
researchers asked judges to review files on defendants that 
included nearly identical information for each defendant, 
with the exception of age (12-17) and maturity level (mature 
or immature). Based only on these files, judges were asked to 
determine competency on a scale of one to five. The results 
showed the older and mature defendants were deemed more 
competent, with judges placing more weight on age than ma-
turity level. The study stressed that very few states had rules 
or statutes that considered psychosocial immaturity to be an 
independent basis for incompetence and that it is unknown 
how a judge would weigh these factors when presented with 
a defendant in a courtroom.
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A. Generally

A Place of Respect: A Guide for Group Care Facilities Serving 
Transgender and Gender Non-Conforming Youth
Jody Marksamer, National Center for Lesbian Rights (2011) (76 pages)

This guide addresses the serious physical, emotional, and 
sexual abuse transgender and gender non-conforming youth 
often face in group homes, detention centers, and correctional 
institutions. It provides information and tools for facilities 
caring for these youth by explaining common problems and 
offering solutions. The guide discusses the delivery of appro-
priate and informed care, including medical care, and protec-
tion from harassment and abuse. It describes the laws regulat-
ing facility care for gender non-conforming and transgender 
youth and concludes with recommendations for administra-
tors on providing respectful and supportive services for these 
youth.

No Place for Kids - The Case for Reducing Juvenile Incarceration
Richard A. Mendel, Annie E. Casey Foundation (2011) (51 pages)

This report introduces the issue of juvenile incarceration by cit-
ing rates of juvenile incarceration in the United States, which 
are greater than any other country in the world. The primary 
focus of the report is to document the compelling evidence 
that youth incarceration does not reduce future offending by 
confined youth; provides no overall benefit to public safety; 
wastes taxpayer dollars; and exposes youth to high levels of 
violence and abuse. It shares decades of research as well as re-

Detention & Corrections
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cent data to demonstrate that America’s heavy reliance on ju-
venile incarceration is a “failed strategy for combating youth 
crime.” The report highlights the recent closure of a number 
of facilities since 2007 and the significant movement away 
from juvenile incarceration already underway in the United 
States. It concludes by calling for a movement towards prac-
tices that are more humane, cost-effective, and protective of 
public safety than juvenile incarceration.

Issue Brief: No Place for Kids - The Case for Reducing 
Juvenile Incarceration
Richard A. Mendel, Annie E. Casey Foundation (2011) (4 pages)

On the Chopping Block: State Prison Closings 
Nicole D. Porter, The Sentencing Project: Research and Advocacy for Reform 
(September 15, 2011) (4 pages)

This article begins by discussing the decline of prisons in 24 
states over the past few years. The article credits the role of 
state budget crises, state sentencing reforms, privatization, 
and the reduced reliance on incarceration with reducing adult 
and juvenile prisons. The author remarks on the trend to-
wards reducing the prison population that continues in many 
states across the United States.

Perceptions of Institutional Experience and Community 
Outcomes for Serious Adolescent Offenders 
Carol A. Schubert, Edward P. Mulvey, et al., 39 Criminal Justice and Behavior 71 
(2012) (24 pages)

This article presents findings from a study examining how 
adolescents’ perceptions of juvenile institutional settings are 
related to their outcomes in the community after being re-
leased. Participants were 519 serious juvenile offenders from 
two sites who completed a series of interviews, which started 
from the point of enrollment and concluded after release from 
a residential placement. The study also examined the relation-
ship among perceptions of the institutional environment and 
outcomes across a one year period following release. One of 
the clearest findings from the study was that the participants’ 
perceptions of the institutional experience had a stronger link 
to outcomes than participants’ individual characteristics or 
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the facility type. The article discusses the implications of the 
study for juvenile justice practice and policy.

B. Children in Adult Facilities

You’re An Adult Now: Youth in Adult Criminal Justice System 
Jason Ziedenberg, National Institute of Corrections (December 2011) (39 pages)

The National Institute of Corrections brought together juve-
nile justice and adult corrections experts to consider some of 
the known issues, impacts, and opportunities that face correc-
tions systems handling youth. The group of experts and the 
resulting report discuss the higher recidivism rate of youth 
transferred to the adult system than those kept in the juve-
nile justice system; the challenges of pretrial, post-conviction, 
and community supervision to keep youth and communities 
safe; and the innovative methods states and communities 
have used to manage youth charged, convicted, and commit-
ted to the adult corrections system. The report identifies gaps 
in data collection, the policies and practices implemented in 
various states, and options for corrections systems, and fed-
eral, state and local policymakers. The report concludes with 
an appendix of policy recommendations to increase the care 
of juveniles transferred to the adult system.

C. Conditions

Chemical Agents in Juvenile Facilities 
Center for Children’s Law and Policy (May 14, 2012) (6 pages)

This factsheet discusses the use of chemical agents, such as 
pepper spray and tear gas, in juvenile facilities. It contends 
that using chemical agents harms kids, undermines the idea 
of rehabilitation, and can violate the U.S. Constitution. The 
factsheet provides examples of Texas litigation, in which two 
advocacy organizations filed a lawsuit against a juvenile facil-
ity that used pepper spray on children with mental disabili-
ties. Since the litigation, there has been a decrease in the use of 
chemical agents in juvenile facilities. The factsheet concludes 
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with ways that facilities can eliminate the use of chemical 
agents in order to help juveniles.

Investigation of the Walnut Grove Youth Correctional Facility
U.S. Department of Justice, Civil Rights Division, Special Litigation 
(March 20, 2012) (47 pages)

The Department of Justice, Civil Rights Division presents its 
findings from an investigation of the Walnut Grove Youth Cor-
rectional Facility in this letter to the Governor of Mississippi 
and accompanying report. Walnut Grove Youth Correctional 
Facility (WGYCF) is a privately run prison for young men in 
Mississippi. A federal lawsuit against the for-profit prison op-
erators on behalf of the teenagers and young men held at the 
facility prompted the Department of Justice investigation. The 
Department of Justice found the youth at WGYCF were not 
receiving constitutionally adequate care. The report discusses 
the key findings, which include: the use of excessive force 
against youth, sexual misconduct and inappropriate behavior 
with the youth by staff members, deliberate indifference to 
gang affiliations of correctional staff, deliberate indifference 
to serious risk of harm to youth posed by fellow youth, and 
deliberate indifference to the suicide risks and mental health 
needs of the youth. The report concludes by requiring the 
state to “take immediate measures to assess the full extent of 
its failed oversight.”

C.B. v. Walnut Grove Correctional Authority
Class Action Complaint, US District Court for the Southern District of 
Mississippi, Jackson Division (November 16, 2010) (46 pages)

C.B. v. Walnut Grove Correctional Authority
Consent Decree, US District Court for the Southern District of Mississippi, 
Jackson Division (March 26, 2012) (19 pages)

C.B. v. Walnut Grove Correctional Authority
Order Approving Settlement, US District Court for the Southern District 
of Mississippi, Jackson Division (March 26, 2012) (8 pages)

C.B., et al. v. Walnut Grove Correctional Authority, et 
al. – Findings Announcement
Southern Law Poverty Center (March 2006) (1 page)
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D. Health Care

Health Care for Youth in the Juvenile Justice System 
American Academy of Pediatrics (November 28, 2011) (19 pages)

This policy statement provides an overview of the physical, 
developmental, and mental health needs of youth in the ju-
venile justice system. As a high-risk population, youth in the 
juvenile justice system often face higher rates of certain health 
issues than the general adolescent population. There are nu-
merous challenges to meet a reasonable standard of health 
care for this population, including continuity of care and lim-
ited access to funding. The authors note that the standards for 
care of youth in a juvenile correctional facility published by 
the NCCHC are valuable to help inform facilities about both 
the minimal and ideal health care for incarcerated youth. The 
policy statement provides additional recommendations for 
improving health care services in the juvenile justice system 
as well as specific areas requiring advocacy efforts.

E. Reform

Doors to Detention: Baltimore City Detention Utilization 
Study 
Baltimore Department of Juvenile Services (January 2012) (38 pages)

This report summarized a study of Baltimore’s juvenile de-
tention practices. The study found that Baltimore used de-
tention more than most other jurisdictions implementing 
Annie E. Casey’s Juvenile Detention Alternative Initiative 
(JDAI). The population in detention was overwhelmingly and 
disproportionately male and black, and the majority of the 
youth were already on probation or under aftercare supervi-
sion. The study showed that the majority of resources were 
spent detaining youth who were awaiting adjudication before 
the juvenile court, usually for charges of non-violent misde-
meanors or non-violent drug felonies. The report concluded 
that detention was not based on a public safety interest but 
was often the result of a system that had too many “doors” 
or pathways that led to detention. The report recommended 
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better separating these “doors” and reforming each one indi-
vidually to prevent unnecessary detention.

F. Sexual Abuse

National Standards to Prevent, Detect, and Respond to Prison 
Rape
U.S. Department of Justice (May 16, 2012) (268 pages)

This is a final rule adopting national standards to prevent, de-
tect, and respond to prison rape, pursuant to the Prison Rape 
Elimination Act of 2003 (PREA). The final rule addresses a 
wide range of standards to combat sexual abuse in confine-
ment facilities, including but not limited to general preven-
tion planning; staffing of juvenile facilities; juveniles in adult 
facilities; cross-gender searches and viewing; investigations; 
medical and mental health care; and challenges facing lesbi-
an, gay, bisexual, transgender, intersex (LGBTI) and gender 
nonconforming inmates. The final rule provides a summary 
of major provisions, a description of costs and benefits, back-
ground information on PREA, a scope of standards, defini-
tions, summaries of proposed rules, summaries of final rules, 
responses, and comments to the rules.

Executive Summary – National Standards to Prevent, 
Detect, and Respond to Prison Rape 
U.S. Department of Justice (May 16, 2012) (11 pages)

G. Solitary Confinement

The Harmful Use of Isolation in Juvenile Facilities: The Need 
for Post-Disposition Representation 
Marty Beyer, Lisa M. Geis, and Sandra Simkins, 38 Washington University Journal 
of Law & Policy 241 (2012) (47 pages)

This article focuses on the excessive and detrimental practice 
of isolation in juvenile facilities, using New Jersey’s post-dis-
position project as a lens through which to view the national 
problem. After explaining the project, which uses law school 
clinical programs to provide juveniles with post-disposition 
counsel, the authors examine research concerning the harm-
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ful effects of isolation on juveniles. Though courts have not 
abolished the use of isolation in juvenile facilities, they agree 
that periods of isolation must be limited and monitored close-
ly. The article reviews the national standards of juvenile isola-
tion and uses the New Jersey Supreme Court’s holding in In 
re O.S. that judges lack jurisdiction to intervene in issues aris-
ing during confinement to illustrate the challenges of trying 
to address problems found in juvenile facilities. The article 
demonstrates how treatment can be used to manage youth 
more effectively and provides strategies that advocates might 
employ to encourage systemic change.

Troy D. v. Mickens 
Civil Action No. 10-2902 (Opinion) (August 25, 2011) (37 pages)

In this case the plaintiffs allege that they were subjected to 
excessive isolation and were not given adequate medical care, 
mental health treatment, proper clothing, or nutrition. Both 
plaintiffs were adjudicated delinquent in New Jersey and 
were confined at juvenile facilities. The plaintiff’s counts al-
lege substantive due process violations, procedural due pro-
cess violations, negligence, and claims under the New Jersey 
Civil Rights Act among other things. The defendants moved 
for summary judgment on all counts. The court, after a de-
tailed analysis, denied the motion for summary judgment.

Troy D. v. Mickens Plaintiff’s Brief in Opposition to 
Defendant’s Motions to Dismiss and in the Alternative 
for Summary Judgment 
(June 2, 2011) (71 pages)

Reassessing Solitary Confinement: The Human Rights, Fiscal, 
and Public Safety Consequences 
Elizabeth Clarke, Juvenile Justice Initiative (June 19, 2012) (3 pages)

This written testimony presented to the Senate Judiciary 
Subcommittee on the Constitution, Civil Rights, and Human 
Rights advocates for states to end the use of solitary confine-
ment in juvenile secure facilities and adult prisons. The testi-
mony urges states to regularly inspect and monitor juvenile 
facilities and ensure facility staff is well trained on appropri-
ate discipline. The author addresses decreasing reliance on 
the harsh discipline of youth, the need for facility staff train-
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ing, and the violation of international laws by using solitary 
confinement. The testimony highlights better outcomes for 
youth who remain in the community than those sentenced to 
facilities and urges the Committee to improve the treatment 
of juveniles in the juvenile justice system.

Congress Holds First-Ever Hearing on Solitary 
Confinement 
National Juvenile Justice Network (June 28, 2012) (2 pages)
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When Canaries Won’t Sing: The Failure of the Attorney Self-
Reporting System in the “Cash-For-Kids” Scheme
Sarah L. Primrose, 36 The Journal of the Legal Profession 136 (2011) (26 pages)

This article reacts to the “Cash-For-Kids” Scandal that rocked 
Luzerne County Pennsylvania in 2009. Two juvenile judges 
in the county became involved in kick-back schemes with 
private juvenile detentions centers in which they agreed to 
sentence a maximum number of juveniles to a particular cen-
ter in exchange for compensation. As a result of the judges’ 
actions, an exorbitant number of juveniles were sentenced 
to long terms in detention centers for minor delinquent acts. 
The scheme had been in place for at least four years before it 
was discovered. The author credits this injustice to a lack of 
reporting and a lack of investigation by the Judicial Board of 
Conduct and individual attorneys in the jurisdiction. To solve 
this problem, the article concludes by suggesting that attor-
neys should have mandatory continuing education require-
ments to refresh the procedure of reporting misconduct, and 
that states should institute anonymous reporting so that at-
torneys will not fear repercussion for their reporting.

Ethics
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A. Eyewitness Identification

State v. Chen 
27 A.3d 930, New Jersey Supreme Court (Opinion) (2011) (35 pages)

In State v. Chen, the New Jersey Supreme Court ruled that 
where an identification is made under highly suggestive cir-
cumstances, even absent police action, and the suggestive 
behavior of a non-state actor poses a significant risk of mis-
identification, upon request, the trial judge should conduct a 
preliminary hearing on the reliability of the identification to 
determine whether the identification evidence is admissible 
and whether the probative value is substantially outweighed 
by the risk of prejudice. In this case, the court found that the 
words and actions of the victim’s husband were highly sug-
gestive in leading to the victim’s pretrial identification of de-
fendant and thus a preliminary hearing was warranted to as-
sess admissibility of the identification. 

State v. Henderson 
27 A.3d 872, New Jersey Supreme Court (Opinion) (August 24, 2011) (142 pages) 

The New Jersey Supreme Court appointed a Special Master 
to examine the “vast body of scientific research about human 
memory” that has emerged in the 34 years since the U.S. Su-
preme Court decided Manson v. Brathwaite and to consider 
and decide whether the assumptions reflected therein remain 
valid and appropriate. Relying on the Special Master’s report, 
the court found that the existing Braithwaite test, and factors 
for evaluating the reliability of eyewitness identifications, 

Evidence & Fact Finding
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should be revised as it is an inadequate measure for reliability 
and does not sufficiently deter inappropriate police conduct. 
The court accepted the Special Master’s report noting that an 
array of variables can affect and dilute memory and may lead 
to misidentifications. Those factors include system variables 
such as lineup procedures, which are within the control of the 
criminal justice system, and estimator variables such as light-
ing conditions or the presence of a weapon, over which the 
legal system has no control. Based on these findings the court 
held that when defendants can show some evidence of sug-
gestiveness all relevant system and estimator variables should 
be explored at pretrial hearings. Significantly, the court found 
that non-State actors can affect the reliability of identification 
evidence in the same way that suggestive police conduct can 
(referencing companion case State v. Chen, 27 A.3d 930 (N.J. 
2011)). Additionally, the court directed that enhanced jury 
charges on eyewitness identification should be created for 
trial judges to use. Further extending its holding in Cromedy, 
the court specified that a jury instruction on cross-racial iden-
tification should be given whenever cross-racial identification 
are at issue at trial. The opinion discusses factors that lead to 
misidentifications, as the court undertook an exhaustive re-
view of the social scientific studies on the issue. 

In New Jersey, Rules Are Changed on Witness IDs 
Benjamin Weiser, New York Times (August 24, 2011) (2 pages)

Supreme Court Releases Eyewitness Identification 
Criteria for Criminal Cases – Press Release
New Jersey Supreme Court (July 19, 2012) (1 page)

Expanded Jury Instructions
New Jersey Supreme Court (July 2012) (6 pages)

New Court Rule
New Jersey Supreme Court (July 2012) (2 pages)

Revised Court Rule
New Jersey Supreme Court (July 2012) (3 pages)
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B. Interrogations & Miranda

Coming Clean: The Erosion of Juvenile Miranda Rights in New 
York State 
Justin Ashenfelter, New York Law School Law Review (2011/12) (33 pages)

This article criticizes New York’s treatment of Miranda warn-
ings as related to juveniles and opines that the current safe-
guards of the New York Family Court Act (FCA) are insuf-
ficient. The article provides a discussion of Miranda’s appli-
cability to juveniles and surveys other jurisdictions that are 
more protective of their youth. The author examines New 
York case law interpreting the FCA to reveal the law’s consti-
tutional shortcomings, including allowing parents to waive 
their child’s Fifth Amendment rights for them. The article 
recommends amending the FCA so that a juvenile’s age is 
the most dominant factor in the totality of the circumstances 
test to determine whether a juvenile has waived his right to 
counsel during an interrogation. Presence or absence of an at-
torney during an interrogation should also be a mandatory 
factor given significant weight in New York’s totality of the 
circumstances test.

Criminal Procedure – Miranda Rules – Juvenile’s Age Properly 
Informs Custody Analysis for Miranda Purposes 
Carl Chang, 42 Cumberland Law Review 413 (2011) (12 pages)

This article explores juvenile Miranda rights by analyzing the 
opinions of landmark cases including J.D.B. v. North Carolina, 
Miranda v. Arizona, In re Gault, and Yarborough v. Alvarado. The 
author concludes that age is the only deviation from the rigid 
application of the reasonable person standard for Miranda 
custody analysis.

J.D.B. and the Maturing of Juvenile Confession Suppression Law 
Marty Guggenheim and Randy Hertz, 38 Washington University Journal of Law 
and Policy 109 (2012) (45 pages)

This article focuses on the recent J.D.B. decision and its im-
plications for confession suppression law. It reviews the way 
courts traditionally interpreted the due process rights of ju-
veniles, and argues that J.D.B. adopted the reasoning behind 
Roper and Graham and suggested it as a general rule of crimi-
nal procedure. The authors argue that because of the vulner-
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ability of juveniles and the ease with which police officers can 
exploit loopholes in the existing Miranda procedures, J.D.B. 
should be interpreted broadly and new procedural require-
ments are necessary. The article concludes that the only way 
to ensure juveniles are afforded their full constitutional rights 
is to require that youth be provided the non-waiveable op-
portunity to speak with an attorney before any police inter-
rogations can take place.

J.D.B. v. North Carolina and the Reasonable Person
Christopher Jackson, 110 Mich. L. Rev. First Impressions 9 (2011) (6 pages)

In J.D.B. v. North Carolina, the Supreme Court recently evalu-
ated the relevance of age in determining if a suspect is “in cus-
tody” for the Miranda reasonable person test. The crucial ques-
tion posed by Miranda is whether a reasonable person would, 
given the circumstances, believe that she is free to leave. This 
article asserts that J.D.B. further confused the bounds of the 
“reasonable person” test by creating arbitrary distinctions be-
tween “subjective” and “objective” factors. It then discusses 
some of the fears of this test laid out in the dissenting opinion. 
In lieu of these arbitrary distinctions, the article provides a 
few possibilities that the courts could consider for a more rea-
soned analysis for the “reasonable person” test.

J.D.B. v. North Carolina: Ushering in a New “Age” of Custody 
Analysis under Miranda 
Hillary B. Farber, 20 Journal of Law and Policy 117 (2011) (20 pages)

This article contends that after the Supreme Court decisions in 
Roper v. Simmons, Graham v. Florida and, most recently, J.D.B. 
v. North Carolina, there has been a shift in the way courts ad-
dress juvenile offenders. The author believes the shift in past 
years has been towards looking at obvious differences in the 
way juveniles react to situations versus that of their adult 
counterparts- i.e. their immaturity, susceptibility to peer pres-
sure, and non-fixed character. In light of these differences, 
using age as a factor makes logical sense. The comment con-
cludes by suggesting that this trend should continue so that 
age is considered in a juvenile’s waiver to the right to counsel, 
a juvenile’s behavior during a Terry stop, and the nature of 
the attorney-client relationship.
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Juvenile Miranda Warnings: Perfunctory Rituals or Procedural 
Safeguards?
Richard Rogers, Hayley L. Blackwood, Chelsea E. Fiduccia, Criminal Justice and 
Behavior (2012) (22 pages)

This article explores the reading levels, lengths, and con-
tents of juvenile Miranda warnings. The study concludes that 
many Miranda warnings are excessively long and written in 
language that many youth may not be able to comprehend. 
The article concludes with the recommendation that more re-
search be done to develop Miranda warnings that are concise 
and easy to comprehend by most, if not all, juveniles.

C. Forensic Science

Collecting DNA from Juveniles 
Julie E. Samuels, Allison M. Dwyer, et al., Urban Institute Justice Policy Center 
(April 2011) (67 pages)

This report, prepared for the Department of Justice, examines 
the laws, policies, and practices related to juvenile DNA col-
lection as revealed by the author’s two-year research study. 
The report presents background information about DNA col-
lection and the juvenile justice system before reviewing the 
research methods employed for the study. The study under-
scored the absence of data upon which to base policy deci-
sions and highlighted the way in which juvenile DNA collec-
tion laws and procedures have disregarded the reality that 
juveniles require distinct treatment from adults. The research 
findings point to a number of policy implications and recom-
mendations regarding juvenile DNA collection and use for 
state and federal policymakers, legislators, and CODIS labo-
ratories. These include ideas for improving the oversight of 
DNA laws and policies and specific suggestions for drafting 
or modifying juvenile DNA laws.

New Concepts in Fire Investigation 
Denise Johnson, Claims Journal (September 13, 2011) (3 pages)

This article discusses the important role that science and 
technology play in fire investigations, highlighting the case 
of Cameron Willingham, whose conviction and execution for 
arson is still, over 20 years later, believed to be wrongful. The 
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article points out that the methods by which fires are investi-
gated have changed considerably in the years since the Will-
ingham case. The article stresses that because fire investiga-
tion is complex and often leads to litigation, every fire scene 
should be investigated and science must support the cause 
of the fire. The article also touches on new tools of the trade, 
including fire testing and canine detection dogs as well as the 
rise in the use of DNA. The article ends by providing tips for 
retaining and working with a fire investigator.

People v. Rivers 
18 NY3d 222 (Opinion) (N.Y. November 22, 2011) (5 pages)

In this New York Court of Appeals case, the defendant was 
charged with numerous offenses, including three counts of 
arson in the first degree. The defendant argued that he was 
denied a fair trial because the prosecutors violated the trial 
court’s Molineux rulings by eliciting evidence and that the ex-
pert testimony concerning the origins of the fires was inadmis-
sible. The court affirmed the defendant’s earlier conviction, 
finding that while certain questions asked by the prosecutor 
did violate the trial court’s Molineux rulings, the contested 
testimony on the whole was not significant. If the defendant 
was prejudiced at all, the prejudice was minimal and the error 
from any evidence improperly admitted was harmless. The 
court also found that the admission of expert testimony was 
largely unnecessary because the evidence of the defendant’s 
guilt was overwhelming even without it.

Spark of Truth: Can Science Bring Justice to Arson Trials? 
Douglas Star (October 24, 2011) (7 pages)

This article discusses arson investigation and research on fire 
behavior and causes. Recent research is overturning several 
misconceptions on fire behavior and revealing that over the 
past several decades many people were convicted of arson 
based on scarce research and misconceptions of fire behav-
ior. The article discusses research on arson from the past, 
recent research, the role of arson investigators, and the false 
convictions of arson in past years. The article concludes with 
descriptions of remedies states have started to initiate in re-
sponse to the recent arson research.
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D. Out-of-Court Statements

Outside the Police Station: Dealing with the Potential for Self-
Incrimination in Juvenile Court 
Lourdes M. Rosado, 38 Washington University Journal of Law and Policy 177 
(2012) (25 pages)

This article highlights the risk of self-incrimination that youth 
defendants face when participating in various processes of the 
juvenile justice system. Many states have not passed laws grant-
ing youth immunity for statements made during psychological 
evaluations, the transfer/waiver process, competency evalua-
tions, or court ordered treatment programs. It is in the youth’s 
best interest to fully participate in each stage of the juvenile jus-
tice process. However, if he cannot be assured that any offend-
ing behavior he admits to will not be used against him, that 
may not be possible. The article gives defense attorneys strate-
gies to use if their clients have made incriminating statements 
during one of these processes. The article concludes with a rec-
ommendation that all states pass laws that provide youth with 
immunity during these processes to prevent self-incrimination.

“Sweet Childish Days”: Using Developmental Psychology 
Research in Evaluating the Admissibility of Out-of-Court 
Statements by Young Children 
Lynn McLain, 64 Maine Law Review 77 (2011) (39 pages)

Due to their age, children often cannot demonstrate the ability 
of long-term recall or an understanding of truth and falsity re-
quired to be a witness at trial. This article argues that a child’s 
incapacity to testify at trial should not automatically bar the 
admission of their earlier, non-testimonial statements that fall 
within exceptions to the hearsay rule. The article reviews con-
stitutional guidelines and the judicial decisions that have rec-
ognized that the reliability of out-of-court statements requires 
a separate analysis from the question of competency to testify 
at trial. An evaluation of the reliability of a child’s out-of-court 
statement should apply principles of developmental psychol-
ogy and take into account whether, at the time of the statement, 
the child appeared to have been capable of accurately perceiv-
ing and reporting the underlying facts. The author argues that 
if the child had that capability, their statement should be admit-
ted, as long as it complies with the other rules of evidence.
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E. Parental Authority

A Parent’s “Apparent” Authority: Why Intergenerational 
Coresidence Requires a Reassessment of Parental Consent to 
Search Adult Children’s Bedrooms 
Hillary B. Farber, 21 Cornell Journal of Law and Public Policy 39 (2011) (38 pages)

This article discusses the recent demographic shifts that have 
led to an increase of adult children residing with their par-
ents and created the need for a reassessment of third-party 
parental consent to police searches. While police traditionally 
rely upon parental consent to search a premises shared by the 
parent and the child, this article argues that police should be 
compelled to conduct a more thorough inquiry before search-
ing areas occupied exclusively by the adult child. The article 
discusses the creation and evolution of the third-party con-
sent doctrine and examines the emphasis of social norms and 
expectations in determining consent to search as set forth 
in Georgia v. Randolph. The author concludes by providing 
guidelines for police to adhere to before relying on parental 
consent to search the bedroom of an adult child living with 
the parent so that parents and children alike will be afforded 
the protections of the Fourth Amendment.

F. Search & Seizure

1. Generally

The Fourth Amendment Rights of Children at Home: When 
Parental Authority Goes Too Far
Kristin Henning, 53 Wm. & Mary L. Rev. 55 (October 2011) (36 pages)

This article argues that parental authority too often prevails 
over children’s rights, even when context and demonstrated 
capacity would support affirmation of those rights. The au-
thor specifically critiques dicta from Georgia v. Randolph for its 
potentially broad implications on the validity of parental con-
sent to a police search of a minor’s belongings. The article be-
gins by discussing the constitutional framework of the Fourth 
Amendment rights of minors. It then proceeds to discuss the 
context aspect of the constitutional framework followed by 
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a discussion of the constitutionally recognized parental au-
tonomy and the Mature Minor Doctrine. The author ultimate-
ly argues for a more nuanced analysis of children’s Fourth 
Amendment rights that take three prongs into account: prin-
ciples-context, parental authority, and the minor’s capacity.

United States v. Flores-Lopez 
Case No. 10-3803 (Opinion) (7th Cir. 2012) (15 pages)

This appeal from a drug conviction considers the circumstanc-
es in which a warrantless search of a cell phone (or other type 
of computer) is permitted by the Fourth Amendment. Upon 
arrest, police officers seized a cell phone found on the defen-
dant’s person and searched it for its number, which the gov-
ernment later used to subpoena the phone’s call history. The 
defendant argued that the warrantless search of his cell phone 
was unreasonable; however, the court found searching the cell 
phone for its number was less intrusive than the permissible 
act of opening a diary found on a suspect. Because the minimal 
invasion of privacy from looking in a cell phone for just the cell 
phone’s phone number does not exceed what recent Supreme 
Court decisions have allowed, the conviction was affirmed.

2. School Searches

Countering Criminalization: Toward a Youth Development 
Approach to School Searches 
Sara Jane Foreman, 14 Scholar 301 (2011) (56 pages)

This article advocates for a positive youth development ap-
proach to school searches. The author begins by presenting 
current school search jurisprudence, current school search 
practices, and the exclusion of age as a factor in school search 
determinations. A discussion of adolescent development ex-
tends into an examination of the impact of a low standard 
of suspicion and increased presence of police during school 
searches, which result in negative developmental outcomes 
for youth. The author concludes by presenting a positive 
youth development framework for disciplinary policies and 
practices that also maintain a safe school environment.
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From Backpacks to Blackberries: (Re)examining New Jersey v. 
T.L.O. in the Age of the Cell Phone 
A. James Spung, 61 Emory Law Journal 111 (2011) (37 pages)

This comment attempts to reconcile the increased pervasive-
ness of cell phone use in high schools with the standards of 
a Fourth Amendment search. Despite problems of cyberbully-
ing and sexting, the comment proposes that the reasonableness 
standard and accompanying two-prong test from New Jersey v. 
T.L.O. should be altered with respect to cell phones. The article 
argues that there are inherent differences between cellphones 
and tangible storage objects. It includes an overview of the le-
gal landscape governing school searches and the growing body 
of case law on cell phone searches. The author notes cell phone 
search analysis should have additional safeguards in place 
that a regular T.L.O. analysis would not include, due to the 
increased storage capacity, the type of communication that is 
stored, the manner in which it is stored, and the ways school of-
ficials would have to locate the information they were attempt-
ing to find. The comment concludes with suggesting potential 
solutions for protecting students from unnecessary intrusion.

In the Matter of T.A.S.
Supreme Court of North Carolina, Case No. 332A11-1 (Brief of Amici Curiae) 
(November 4, 2011)

The American Civil Liberties Union of North Carolina was 
joined by several other interested organizations in filing an Am-
icus brief to the Court. Amici asked the Court to affirm the deci-
sion of the Court of Appeals, finding that a blanket strip search 
of every student was constitutionally unreasonable where 
school officials lacked individualized suspicion as to which 
students were responsible for an alleged infraction and did not 
have any particularized reason to believe contraband sought 
presented an imminent threat to school safety. This case is of 
additional importance as it has broad implications for children 
who enter alternative school environments after being excluded 
from traditional schools due to suspension, expulsion and/or 
delinquency adjudications. Amici urged the Court to uphold the 
lower court’s decision that the search of T.A.S.’s bra was uncon-
stitutional and that attendance at an alternative school does not 
justify a suspicion-less search and to deny the State’s argument 
that individualized suspicion is not required in student searches.
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Cruel and Unusual: U.S. Sentencing Practices in a Global Context 
Center for Law & Global Justice, University of San Francisco, School of Law 
(May 2012) (88 pages)

This report examines the constitutions, penal codes, civil 
procedure laws, juvenile codes, and parole and prison stat-
utes of each of the 193 member states of the United Nations. 
Using this data, the researchers relay how the United States 
compares to other countries, particularly in the areas of life 
without parole, recidivism, and mandatory sentencing. Spe-
cific to juvenile justice, the report focuses on minimum age of 
criminal responsibility, juveniles tried as adults, and the long 
lengths of juvenile sentencing. In all of these areas, the United 
States jurisdictions maintained harsher sentencing penalties 
compared to the degree of the crime and longer terms of in-
carceration than any other developed “First World” country. 
Because of these findings, especially as they relate to topics 
such as recidivism, the report suggests that United States gov-
ernments adopt shorter sentences and fewer mandatory sen-
tences in an effort to focus attention on rehabilitation rather 
than punishment.

Juvenile Offenders Sentenced to Life Imprisonment Without 
Parole, Case 12.866 
Inter-American Commission on Human Rights, Report No. 18/12, OEA/Ser.L/V/
II.144, doc. 22 (March 20, 2012) (21 pages)

This report examines procedural issues surrounding a com-
plaint brought to the Inter-American Commission on Human 
Rights Council, by several American Human Rights organiza-

International Law
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tions, against the United States based on the Constitutional 
allowance to sentence juvenile offenders to life without pa-
role for homicide crimes. The United States claimed that the 
petitioners had not relieved all their domestic remedies by 
not bringing these claims through state court. The Council 
disagreed with this opinion. The Graham v. Florida decision, 
according to the Council, allowed the United States to make 
alternative decisions regarding life imprisonment without pa-
role for juvenile offenders, yet the Court came to the opposite 
conclusion from the position advocated by the petitioners. 
Based on this finding, the Commission may now address the 
merits of the case in the coming months.

Punishment v. Restoration: A Comparative Analysis of Juvenile 
Delinquency Law in the United States and Mexico 
Beth Caldwell, 20 Cardozo Journal of International & Comparative Law 105 
(Fall 2011) (29 pages)

This article compares the juvenile delinquency policies of 
California and Oaxaca, Mexico. The article begins with a brief 
history of recent reforms by Mexico to promote a restorative 
approach to juvenile justice. The challenges facing Oaxaca 
are briefly explored, including communication, population, 
geography, and poverty. The article continues with a discus-
sion of California’s approach to juvenile delinquency, which 
is much more focused on punitive measures. A comparative 
analysis is done on both juvenile justice systems and Oaxaca’s 
focus on rehabilitating youth is highlighted. The author pro-
vides an analysis of both systems’ compliance with interna-
tional human rights standards, including the United Nations 
Conventions of the Rights of the Child. The article notes that 
the US and Somalia are the only countries that have not rati-
fied the treaty. The article concludes with a discussion of re-
storative justice practices Oaxaca has adopted into its juvenile 
justice system.
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A. Generally

Expert Working Group Report: International Perspectives on 
Indigent Defense
Maha Jweied and Miranda Jolicoeur (September 2011) (63 pages)

This report advances the findings of an Expert Working Group 
(EWG) convened to explore practices in indigent defense 
both in the United States and abroad. The goals set out by 
the workshop included suggesting federal priorities regard-
ing indigent defense, learning alternative and best practices 
of indigent defense around the world, considering the trans-
ferability of international programs to the United States, and 
forging international collaboration in criminal legal aid. The 
report then goes through the workshop topics including, costs 
associated with criminal indigent defense, improvements for 
providing criminal defense to the poor, the intersection of in-
digent defense and immigration, improvements in juvenile 
justice, and indigent defense in indigenous communities. The 
report concludes with four general themes reflected in these 
workshop suggestions- increased funding for defender ser-
vices, enforceable indigent defense standards to be created 
and implemented, funding for evidence-based research on the 
delivery of legal services to the poor, and adopting interna-
tional human rights standards.

Indigent Defense: International Perspectives and 
Research Needs
Maureen McGough, NIJ Journal, Issue No. 268 (October 2011) (4 pages)

Juvenile Indigent Defense
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In the Supreme Court of Pennsylvania Eastern District – Report 
and Recommendations 
Benjamin Lerner (February 21, 2012) (27 pages)

This report was written in response to a petition to the Su-
preme Court of Pennsylvania requesting the court to bar the 
death penalty in cases where the defense counsel is a court 
appointed attorney. This request was made on the presump-
tion that the court appointed attorney’s fee schedule is so 
inadequate it results in constitutionally ineffective counsel. 
The report found that the determination of ineffectiveness 
could not be made on a global basis, but on a case-by-case 
basis. However, it also found that the fee schedule is so in-
adequate that it does increase the risk of ineffective counsel 
and it shrinks the pool of willing and qualified lawyers. The 
report concludes with recommendations for increasing the 
fee schedule and implementing a fair hourly fee. These steps 
would decrease the risk of constitutionally ineffective counsel 
in death penalty cases.

Indigent Defense, Counsel & Other Procedural Issues 
National Conference of State Legislatures (November 11, 2011) (8 pages)

This section of the National Conference of State Legislatures’ 
Juvenile Justice Guide Book for Legislators focuses on the 
laws surrounding the determination of indigence of youth 
and the appointment of an attorney for youth. The guide book 
discusses the right to counsel and the prevalence of waiver of 
counsel. Because so many children waive the right to counsel, 
new laws have been enacted that either disallow children to 
waive their right, require children to meet with a lawyer, or 
undergo a competency decision. The guide book highlights 
these laws and concludes with an overview of the difficulties 
with juvenile representation.

Juvenile Justice Guide Book for Legislators Overview
National Conference of State Legislatures (November 11, 2011) (1 page)

Juvenile Justice Guide Book for Legislators 
National Conference of State Legislatures (November 11, 2011) 
(114 pages)
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What Difference Can a Quality Lawyer Make for a Child 
Lauran Girard Adams, Lourdes M. Rosando, and Angela C. Vigil, 38 Litigation 1 
(Fall 2011) (7 pages)

In this article, the authors make a call to attorneys regarding 
the need for attentive, caring, and trained children’s lawyers. 
They utilize vignettes that demonstrate how easy it is for chil-
dren to be affected when they do not receive sufficient access 
to counsel and show how dire the circumstances can quickly 
become. The authors note that the legal counsel children re-
ceive and the outcomes of their cases will affect their lives for-
ever, even in ways different from adult criminal court. The au-
thors sum up the feel of the article by concluding with a quote 
from a children’s lawyer, “And [the children] look up to you 
like you’re their biggest hero, like you just saved the world, 
because you listened to them and you made a difference.” 

B. Appeals

Juvenile Justice Appeals 
Megan Annitto, 66 University of Miami Law Review 671 (Spring 2012) (59 pages)

This article highlights the lack of uniformity and availability 
of juvenile delinquency appeals. The article explores how the 
absence of appeals eliminates an opportunity to address the 
disproportionate confinement of minorities in juvenile facili-
ties. Empirical data on the rates of juvenile appeals across the 
states is given and analyzed. Next, the article analyzes ju-
venile delinquency opinions, particularly those with Fourth 
and Fifth Amendment challenges and challenges to juvenile 
dispositions. Finally, the article concludes with a recommen-
dation that states assess the access juveniles have to exercise 
their right to appeal. 

Memorandum – Ineffective Assistance of Counsel
Kay Franks, Louisiana Appellate Project (3 pages)

This brief memo highlights recent juvenile cases that reached 
the appellate level because of ineffective assistance of counsel. 
In several of the cases the attorney failed to file appropriate 
motions that could have prevented cases from moving for-
ward, or resulting in harsher dispositions. The memo makes 
two points. The first is the importance of filing appropriate 
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motions benefits the client. The second, is arguing ineffective 
assistance of counsel is not a personal attack on a trial attor-
ney and should not be viewed as such, instead it should be 
viewed as a way to go before the appellate court and give 
youth the chance to have fair and appropriate dispositions.

State of Louisiana in the Interest of D.L. 
Fifth Circuit Court of Appeal State of Louisiana, NO. 11-KA-835 
(May 22, 2012) (9 pages)

State of Louisiana in the Interest of K.E.C. 
State of Louisiana Court of Appeal Third Circuit (7 pages)
 
State of Louisiana in the Interest of S.L.
Fifth Circuit Court of Appeal State of Louisiana, NO. ll-KA-883 
(April 24, 2012) (23 pages)

State of Louisiana in the Interest of S.P.
Court of Appeal Fourth Circuit State of Louisiana, NO. 2011-CA-1598 
(May 2, 2012) (10 pages)
 
State of Louisiana in the Interest of W.P. 
Court of Appeal Fourth Circuit State of Louisiana NO. 2011-CA-1442 
(March 7, 2012) (8 pages)

C. Caseloads

Public Defender, Eleventh Judicial Circuit v. Florida 
Supreme Court of Florida, Case Nos. SC09-1181 and SC10-1349 (Petitioner’s Brief 
on the Merits) (December 21, 2011) (90 pages)

This is a brief for the petitioner in a consolidated appeal of 
two Florida decisions: State v. Public Defender, Eleventh Judicial 
Circuit and State v. Bowens. In both cases, the Third District 
Court of Appeals quashed judge’s orders accepting a deter-
mination made by the Public Defender for the 11th Judicial 
Circuit (“PD11”) that their case overload required refusal of 
additional “C” felony cases until the current caseload could 
be handled in a responsible manner. The brief argues that 
the Third District’s decisions in Public Defender and Bowens, 
which effectively preclude any relief from excessive casel-
oads, are unacceptable and unconstitutional. The brief asks 
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that the court reverse the Third District’s decisions in both 
cases and remand the Public Defender case to the trial court for 
further review.

Brief of Amici Curiae 
(December 28, 2011) (29 pages)

Securing Reasonable Caseloads in Ethics and Law in Public 
Defense
Norman Lefstein, American Bar Association, Standing Committee on Legal Aid 
and Indigent Defendants (2011) (308 pages)

This report explores the problem of underfunding and struc-
tural problems in public defense systems resulting in over-
whelming caseloads. The author discusses the failure of pro-
viding a right to counsel as a result of excessive caseloads, the 
duty of defenders to avoid excessive caseloads, and other det-
rimental risks that arise with excessive caseloads. The report 
examines reasons behind excessive caseloads and proposes 
remedies to reduce caseloads, including litigation sugges-
tions, case studies of caseload control, and recommendations 
of indigent defense structures.

D. Funding

Department of Justice Could Increase Awareness of Eligible 
Funding and Better Determine the Extent to Which Funds Help 
Support This Purpose
U.S. Government Accountability Office, GAO-12-569 (May 9, 2012) (118 pages)

This report was commissioned by GAO to review federal sup-
port, from the Department of Justice (DOJ), for indigent de-
fendants. While States and localities generally fund indigent 
defense services, DOJ also provides funding that can be used 
for these services. The report surveys all federal grant recipi-
ents and a sample of public defender offices about factors in-
fluencing their decision to apply for funding and examined 
the fiscal years 2005 through 2010 to assess the type of support 
provided for indigent defense including: the extent to which 
eligible funding was allocated, factors addressing the decision 
to allocate funding, the percentage of funding allocated and 
how it was used, data collections on funding, and the extent 
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to which assessment of indigent defense grants and program 
have been evaluated. Based on the findings of the report, 
GAO recommends that DOJ increase grantees awareness that 
funding can be allocated for indigent defense and collect data 
on such funding. 

Highlights - Indigent Defense: Department of Justice 
Could Increase Awareness of Eligible Funding and 
Better Determine the Extent to Which Funds Help 
Support This Purpose 
United States Government Accountability Office (May 9, 2012) (1 page)

Minnesota’s Attempt to Fund Indigent Defense: Demonstrating 
the Need for a Dedicated Funding Source 
Susan Herlofsky and Geoffrey Isaacman, 37 William Mitchell Law Review 559 
(2011) (33 pages)

This article discusses some of the issues that have and contin-
ue to plague indigent defense. The article begins with a brief 
history of the right to a lawyer at government expense, dis-
cussing the Gideon case that substantially expanded the right. 
Following Gideon, states had to determine how they would 
fund and provide indigent defense. The article explores the 
different funding methods, struggles with state budgets that 
lead to cuts in indigent defense budgets, approaches to provid-
ing indigent defense, and the staggering caseloads that many 
attorneys face. After this analysis of states across the country, 
the specific steps the state of Minnesota has taken to provide 
indigent defense are analyzed. The article concludes with the 
recommendation that Minnesota establish a dedicated fund-
ing source for indigent defense by a tax on alcohol.

E. Reform

Investigation of the Shelby County Juvenile Court 
United States Department of Justice, Civil Rights Division (April 26, 2012) 
(68 pages)

This United States Department of Justice, Civil Rights Divi-
sion Report states that the Juvenile Court of Memphis and 
Shelby County (JCMSC) “fails to provide constitutionally re-
quired due process to children of all races.” In addition, the 
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report finds that JCMSC’s administration of justice discrimi-
nates against Black children and “violates the substantive due 
process rights of detained youth by not providing them with 
reasonably safe conditions of confinement.” The report dis-
cusses the JCMSC’s failure to provide timely and adequate 
notice of charges to children appearing on delinquency pro-
ceedings; protect youth from self-incrimination during pro-
bation conferences; hold timely probable cause hearings for 
youth arrested without a warrant; provide adequate due pro-
cess protections for children before transferring them to the 
adult criminal court; protect detained youth from self-harm 
and unnecessary and excessive restraints; and discusses the 
JCMSC’s disparate treatment of Black children. The report 
concludes with a series of remedial measures to correct the 
due process deficiencies in the JCMSC delinquency matters.

Raising the Standards of Juvenile Indigent Defense 
Models for Change: Systems Reform in Juvenile Justice (December 2011) 
(4 pages)

This policy brief explores the steps Pennsylvania has taken to 
improve juvenile defense across the state. Pennsylvania faced 
difficulties providing every child with a competent attorney 
who had access to good resources. The state remedied a “jus-
tice by geography” issue, where youth in certain counties were 
provided a high quality defense, while youth in other counties 
were not. Pennsylvania took several steps to improve juvenile 
defense including; basic training and support for defenders, 
creating an organization of defenders (Juvenile Defenders 
Association of Pennsylvania), participating in policymaking, 
publications, and expanded training. As a result, Pennsylva-
nia has adopted several standard practices for juvenile defend-
ers and judges involved in the juvenile rehabilitative process. 

The Financial Crisis as an Opportunity for Juvenile Justice 
Reform 
Randolph N. Jonakait, Larry Eger, Georgia State University Law Review (2012) 
(20 pages)

This article theorizes that although the financial crisis will 
harm public defenders in the short term, it could provide an 
opportunity for juvenile justice reform. The authors suggest 
that public defenders ally with fiscal conservatives and seek 
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a reduction in prison budgets. In the last few decades, the 
prison population has grown at a much faster rate than the 
general population, and prisons now costs taxpayers billions 
of dollars a year. The authors suggest that defenders and con-
servatives share common policy goals, although their ideolo-
gies may differ. The article examines the many areas of the 
justice system that reformed could reduce the prison budget, 
such as the death penalty, pre-trial incarceration, and the sex 
offender registration system.

F. Right to Counsel

Illinois Senate Bill No. 3195 
Sen. Annazette Collins (February 2, 2012) (6 pages)

This bill states that if a minor provides a statement, after an 
interrogation, for a crime that would be homicide or driving 
under the influence that caused the death of another person, if 
committed by an adult, the statement will be presumed inad-
missible in a criminal proceeding unless the minor had access 
to an attorney throughout the interrogation. 

Right to Advice of Counsel for Juveniles, SB3195 Fact 
Sheet 
Sen. Annazette Collins (1 page)

Lafler v. Cooper 
U.S. Supreme Court, 132 S.Ct. 1376 (Opinion) (March 21, 2012) (35 pages)

In Lafler v. Cooper, a companion case to Missouri v. Frye, the 
U.S. Supreme Court held that where counsel’s ineffective ad-
vice led to the rejection of a plea offer (in this case, providing 
advise that was legally incorrect), and where the prejudice 
alleged is having to stand trial, a defendant must show that 
but for the ineffective advice of counsel there is a reasonable 
probability that the defendant would have accepted the offer 
originally, that the prosecutor would not have withdrawn the 
offer, and that the court would have accepted its terms which 
would have been less severe than the actual judgment and 
sentence imposed. 
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Brief of Petitioner Blaine Lafler
(April 2011) (45 pages)

Brief of Respondent Anthony Cooper
(July 18, 2011) (82 pages)

Reply Brief of Petitioner Blaine Lafler
(August 2011) (22 pages)

Oral Argument
(October 31, 2011) (74 pages)

Amicus Brief of the National Association of Criminal 
Defense Lawyers Association et al. 
(July 22, 2011) (22 pages)

Martinez v. Ryan 
132 S. Ct. 1309 (Opinion) (March 20, 2012) (30 pages)

In this case, an adult man who had been convicted and sen-
tenced to serve consecutive life sentences alleged ineffective 
assistance of trial counsel. Arizona state law did not permit 
him to raise his claim on direct review, instead requiring a 
collateral proceeding. The petitioner’s second attorney did 
not raise his claim at the state collateral proceeding, so he 
retained a third attorney to raise two separate claims of in-
effective assistance of counsel as part of a federal appellate 
review. The lower court ruled that the petitioner’s procedural 
default barred the claims, in part because there was no right 
to counsel for the initial collateral proceedings, and the appel-
late court affirmed. The Supreme Court reversed the Ninth 
Circuit’s opinion, holding that in cases where counsel dur-
ing initial-review collateral proceedings is not provided or is 
ineffective, a procedural default will not preclude a federal 
habeas court from hearing an ineffective assistance of trial 
counsel claim.

Brief of Petitioner Luis Mariona Martinez
(48 pages)

Brief of Respondent Charles L. Ryan
(50 pages)
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Reply Brief of Petitioner Luis Mariona Martinez
(48 pages)

Oral Argument
(October 4, 2011) (66 pages)

Missouri v. Frye 
U.S. Supreme Court, 132 S.Ct. 1399 (Opinion) (March 21, 2012) (24 pages)

In Missouri v. Frye, the United States Supreme Court held that 
plea negotiations and/or the entry of a guilty plea are “criti-
cal stages” of the criminal proceedings and are protected by 
the Sixth Amendment right to effective assistance of counsel. 
In this case, the defendant’s attorney failed to communicate 
a plea offer to the defendant, an offer that ultimately lapsed. 
The Court found that failure to communicate the offer to be 
ineffective assistance of counsel. The fact that the defendant 
went on to have a fair trial did not cure the ineffectiveness at 
the earlier stage. 

Brief of Petitioner State of Missouri
(April 15, 2011) (49 pages)

Brief for the United States
(April 2011) (39 pages)

Brief of Respondent Gallin E. Frye
(64 pages)

Reply Brief of Petitioner State of Missouri
(April 15, 2011) (27 pages)

Amicus Brief of the National Association of Criminal 
Defense Lawyers Association et al. 
(July 22, 2011) (32 pages)

Oral Argument
(October 31, 2011) (61 pages)
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Navigating a Legal Dilemma: A Student’s Right to Legal 
Counsel in Disciplinary Hearings for Criminal Misbehavior
Ellen L. Mossman, 160 University of Pennsylvania Law Review 585 (January 2012) 
(36 pages)

This article addresses the right to counsel in school disciplin-
ary proceedings for criminal misbehavior. It analyzes the in-
tersection of due process rights for school disciplinary pro-
ceedings and the Sixth Amendment right to appointed coun-
sel by presenting a factual situation in which a student faces 
parallel academic and criminal proceedings. Due process 
theory and requirements begin the article, followed by the 
right to counsel granted by the Sixth and Fourteenth Amend-
ments. It discusses the right to counsel during various catego-
ries of proceedings, such as civil proceedings, prison disci-
plinary proceedings, juvenile proceedings, civil hearings, and 
civil contempt hearings. The author applies the factors from 
Mathews v. Eldridge to conclude that students do have a right 
to counsel during school disciplinary proceedings. The article 
concludes with suggested constitutional and extra-constitu-
tional channels for providing students counsel during school 
disciplinary proceedings.

Pennsylvania Explanatory Report for Rule 152 
(January 2012) (4 pages)

Rule 152 establishes the requirements for juveniles to waive 
their right to counsel in Pennsylvania. Under the rule a ju-
venile may only waive counsel in certain proceedings when 
the waiver is made “knowingly, intelligently and voluntari-
ly.” The rule affirmatively disallows waiver of counsel for 
detention hearings, transfer hearings, adjudication hearings, 
dispositional hearings, and hearings to modify or revoke pro-
bation. Additionally, the court must discuss the decision to 
waive counsel with the juvenile on the record. The court may 
assign stand-by counsel at any point during proceedings. 

Pennsylvania Rule 152: Waiver of Counsel
(Amended January 11, 2012, effective March 1, 2012) (2 pages)
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R.B. v. Livers 
Complaint, 2:12--CV--1502 (E.D. La. June 14, 2012) (15 Pages)

In this 42 U.S.C. § 1983 class action complaint, the incarcerated 
youth plaintiffs bring a suit against various Louisiana deten-
tion centers. The youth complain that that the detention facili-
ties are violating their First and Fourteenth Amendment rights 
by denying them adequate availability of counsel. According 
to the youth, the phones were broken, phone calls were re-
fused when requested, visits to counsel were cancelled, and 
youth faced retaliation from guards for making phone calls to 
their counsel. The complaint concludes with a request that the 
court provide relief by requiring detention centers to honor 
written requests for legal counsel, to assist youth in making 
written requests, to post notice of youth rights, to create new 
policies and procedures regarding requests for legal counsel, 
and to protect youth from being harassed for making phone 
calls to counsel.

What’s Really Up Doc? A Call for Reform of the Office 
of Juvenile Justice 
Families and Friends of Louisiana’s Incarcerated Children & Juvenile 
Justice Project of Louisiana (May 2012) (47 pages)

Support Letters for Ohio and Indiana Right to Counsel Rule 
Amendments
National Juvenile Defender Center (November 2011) (4 pages)

These letters discuss the merits of Indiana Proposed Rule 
Amendment- Right to Counsel in Juvenile Court Proceedings 
and Ohio Juvenile Court Rule 3. The proposed amendments 
would make it harder for juveniles to waive their right to 
counsel, by providing greater safeguards to waiver and cre-
ating fewer instances where waiver is allowed. The National 
Juvenile Defender Center (NJDC) states that these amend-
ments are highly necessary because, often times, juveniles do 
not fully realize the consequences of waiver and do not have 
a full understanding of their legal rights. Based on this ratio-
nale, NJDC encouraged both the Indiana and Ohio Supreme 
Courts to amend both rules.

Ohio Juvenile Court Rule 3
(November 2012) (2 Pages)
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Indiana Proposed Rule Amendment – Right to Counsel 
in Juvenile Court Proceedings
(October 21, 2012) (1 Page)

G. Role of Counsel

Appealing to Empathy: Counsel’s Obligation to Present 
Mitigating Evidence for Juvenile in Adult Court 
Beth Caldwell, 64 Maine Law Review 391 (2012) (29 pages)

This article explores the importance of mitigating evidence 
in juvenile defense practice and discusses strategies for chal-
lenging sentences imposed without adequate consideration 
of mitigating evidence. The article begins with a review of 
the mitigating information presented about the defendants in 
Roper v. Simmons and Graham v. Florida and suggests that the 
different outcomes at the trial court and Supreme Court levels 
were a result of the mitigating information presented only at 
the Supreme Court. The article also sets forth the framework 
for potential post-conviction challenges based on the argu-
ment that failure to present mitigating evidence about a juve-
nile in adult court constitutes ineffective assistance of coun-
sel. The authors explore providing incarcerated juveniles the 
opportunity to present evidence of their rehabilitation. There 
is also a discussion of specific skills and techniques attorneys 
should develop in order to gather and present mitigating in-
formation about juvenile clients and enhance the legal repre-
sentation of youth.

Ineffective Assistance and Drastic Punishments: The Duty to 
Inform Juveniles of Collateral Consequences in a Post-Padilla 
Court 
Riya Saha Shah & Lisa S. Campbell, 3 Duke Forum for Law and Social Change 163 
(2011) (23 pages)

This article explores the need to inform juveniles of the possi-
ble collateral consequences of their adjudication. Possible col-
lateral consequences include: limited ability to pursue higher 
education, employment, access to public housing, and place-
ment on sex offender registries. The article goes on to analyze 
the role of counsel in advising juveniles on possible collateral 
consequences in light of Padilla v. Kentucky. The authors argue 
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that there should be a responsibility for lawyers and judges to 
inform youth of collateral consequences including those that 
may not occur until after a juvenile is no longer under court 
supervision. The article concludes with an acknowledgement 
of the obstacles that occur with communicating collateral con-
sequences to juvenile clients and a recommendation on prac-
tical solutions to the problem. 

The Right to Counsel Denied: Confusing the Roles of Lawyers 
and Guardians
Alberto Bernabe, 43 Loyola University Chicago Law Journal 833 (Summer 2012) 
(39 pages)

This article provides support for eliminating the ambiguity in 
Illinois law and practice concerning the role of defense coun-
sel in juvenile delinquency proceedings. The article opens 
with a short history and description of the juvenile justice sys-
tem in Illinois, explaining how the state currently authorizes 
guardian ad litems to serve simultaneously as defense counsel. 
Because the roles of guardian ad litem and defense counsel are 
fundamentally different, allowing the same person to serve as 
both creates confusion and ends up hurting the minors they 
are supposed to be protecting. The article argues that lawyers 
serve children best when they act as advocates for the minors’ 
expressed interests. Adopting a system that requires the roles 
of attorney and guardian to be performed by different indi-
viduals is a critical element in the effort to improve the qual-
ity of juvenile justice in Illinois and protect the rights and the 
interests of minors more efficiently.

H. Standards & Guidelines

A Constitutional Default: Services to Indigent Criminal 
Defendants in Pennsylvania 
Report of the Task Force and Advisory Committee on Services to Indigent Criminal 
Defendants (December 2011) (154 pages)

This Pennsylvania Task Force Report provides an in-depth 
discussion on the reasons why indigent persons in Pennsyl-
vania generally do not receive adequate, independent defense 
counsel, despite expansive procedural rights afforded by law. 
The report associates the failure of the Luzerne County Judi-



2012 Juvenile Defender Resource Guide 59

cial System, in which youth waived counsel without adequate 
advisement, appeared before judges and received excessive 
sentences, placing them in detention centers for minor of-
fenses. The judges received kick-backs and other favors for 
placing the youth in detention centers. These inadequacies 
in indigent representation include funding deficiencies, lack 
of timely assignment of counsel, excessive caseloads, mini-
mal continuity of representation, lack of resources, and lack 
of training and supervision. The report discusses each inad-
equacy in comparison to American Bar Association standards, 
and makes recommendations to address the deficiencies un-
dermining indigent criminal defense in Pennsylvania by com-
plying with national standards. 

Contracts for Appointed Counsel in Juvenile Delinquency 
Cases: Defining Expectations
Sue Burrell, 16 U.C. Davis Journal of Juvenile Law and Policy 313 (2012) (56 pages)

This article examines California’s system of appointing coun-
sel for juvenile delinquency proceedings and argues that at-
torneys in these cases should be given more training and held 
to higher standards. The author explains the ways in which 
delinquency cases are unique and why it is important for 
counselors to have special skills to defend these cases and 
work with young clients. She examines the contracts signed 
by outside counselors who are appointed to represent juve-
niles and discovers that they lack many provisions she be-
lieves are key to ensuring adequate representation. The ar-
ticle concludes that competent representation would be more 
likely to occur if counties would rewrite their appointment 
contracts to conform to the suggested guidelines.

Washington, Suggested Standards for Indigent Defense 
Washington State Bar Association (2012) (15 pages)

On June 15, 2012, the Washington Supreme Court adopted 
new Standards for Indigent Defense Services. The new stan-
dards will be effective September 1, 2012, except Standard 
3.4 regulating caseload limit guidelines which will take ef-
fect September 1, 2013. The adoption of these standards 
are necessary to implement court rule JuCR 9.2 which was 
previously adopted by the Court and became effective on 
July 1, 2012. Juvenile Court Rule 9.2, requires juvenile de-
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fenders attend juvenile justice-specific training in order to 
be appointed counsel. This rule followed the Washington 
Supreme Court’s decision State v. A.N.J., which focused on 
a lack of quality representation in juvenile offender cases.  

Washington Senate Bill 6157 
(2012) (2 pages)

Letter to Justice Johnson and the Washington Supreme 
Court Regarding Proposed Standards to Indigent 
Defense Services Amending CrR3.1, CrRLJ 3.1 and 
JuCR 9.2 
The Constitution Project (October 21, 2011) (4 pages)

Gideon Alert: Proposed Washington Supreme Court 
Standards Give Focus to National Caseload Debate 
David J. Carroll, National Legal Aid & Defender Association 
(November 8, 2011) (2 pages)

Letter to the Supreme Court of Washington Regarding 
Proposed Standards for Indigent Defense Services 
Pursuant to CrR 3.1, CrRLJ 3.1 and JuCR 9.2 
David J. Carroll, National Legal Aid & Defender Association 
(October 31, 2011) (10 pages)

State v. A.N.J.
Supreme Court of Washington, 225 P.3d 956 (Opinion) 
(January 28, 2010) (21 pages)
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A. Generally 

2011 Juvenile Justice State Legislation
National Council of State Legislatures (2011) (2 pages)

This overview of recently passed legislation from states across 
the country identifies trends, categorizes the law, and high-
lights certain statutes. It reports that juvenile justice legislation 
passed in 2011 focuses on four main categories: legal services 
and other due process protections during court proceedings, 
sentencing reform, prevention and diversion programs, and 
the expungement of records.

Juvenile Sex Offender Registration – Enacted Bills 2011 – 2012
Collected from the National Council of State Legislatures Database (July 2012) 
(3 pages)

This document provides information on state bills passed re-
lating to the registration of juvenile sex offenders. The com-
pilation provides the bill numbers, brief summaries, the au-
thor names, the enactment dates, and links to the bill texts.  

B. California

California Senate Bill No. 1363 
(February 24, 2012) (9 pages)

This bill reduces the use of solitary confinement in juvenile 
facilities to only instances when the juvenile possess an im-
mediate and substantial risk of harm to others or the security 
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of the facility and all other less-restrictive options have been 
exhausted.

C. Colorado

Colorado House Bill 12-1139, Pretrial Detention of Children 
Tried as Adults 
(March 15, 2012) (5 pages)

This legislation amended Colorado Revised Statute 19-2-508. 
Previously, juveniles who were to be tried in adult court were 
held in adult facilities unless the court ruled that jail was not 
a suitable place for an individual juvenile. This bill reversed 
that policy, requiring that a minor not be held at an adult facil-
ity unless the court rules that it is the proper place of detention 
based on several revised factors set forth by the legislation.

Colorado House Bill 12-1271, Concerning Charging of Juveniles 
by Direct File of Information or Indictment in District Court 
(April 20, 2012) (10 pages)

This legislation amended Colorado Revised Statute 19-2-517, 
by changing the circumstances under which a juvenile can be 
charged by direct filing of information or indictment in dis-
trict court. The new bill alters the types of sexual offenses that 
can be directly filed against a juvenile in district court, and 
altered the procedure by which a case can be returned to juve-
nile court after being filed in adult court.

Colorado House Bill 12-1345, Concerning the Financing of 
Public Schools
(May 2012) (55 pages)

Section 21 of this House bill addresses zero tolerance disci-
plinary policies that result in expulsions, out-of-school sus-
pensions, and referrals to law enforcement agencies. The 
House Bill requires school districts to implement discipline 
proportionate to the misbehavior and to avoid involving the 
criminal or juvenile justice systems in student discipline. This 
bill mandates that school districts use prevention strategies, 
restorative justice, peer mediation, and related approaches to 
minimize student involvement in the criminal and juvenile 
justice systems.
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D. Delaware

Delaware, House Bill No. 177, An Act to Amend Title 10 of the 
Delaware Code Relating to Expungement 
(2011) (7 pages)

This bill, effective January 1, 2012, provides parameters for 
the expungement of juvenile records of arrest and adjudica-
tions of delinquency.

E. Florida

Florida House Bill 5401, An Act Relating to Shared County and 
State Responsibility for Juvenile Detention 
(2012) (1 page)

This bill amends the definition of the term “detention care” 
to include respite beds for juveniles charged with domestic 
violence offenses. 

F. Illinois

Illinois Public Act 097-0362 (HB0083 Enrolled), An Act 
Concerning Courts 
(2011) (4 pages)

This act amends Section 5-750 of Illinois’ Juvenile Court Act 
of 1987, which directs judges to consider whether treatment 
in a youth’s community would be a better option than sen-
tencing the youth to incarceration in a state juvenile prison. 
Before sentencing a youth to time in a state prison, juvenile 
court judges in Illinois will now be required to review sev-
eral factors, including the youth’s mental health and educa-
tional needs, and issue a finding that secure confinement is 
necessary based on that review. The Bill was signed by Illinois 
Governor Pat Quinn on August 15, 2011 and took effect on 
January 1, 2012.

Illinois Gov. Pat Quinn Signs Legislation Requiring 
Consideration of Community Treatment Before 
Incarceration in All Juvenile Cases
Illinois Models for Change (August 16, 2011) (2 pages)
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New Juvenile Justice Law Aims to Keep Young 
Offenders out of Prison
Lizzie Schiffman, Huffington Post (August 16, 2011) (4 pages)

G. Louisiana

Louisiana Senate Bill 317, Act No. 466
(2012) (3 pages)

This bill amends the state’s parole eligibility requirements to 
retroactively implement the holding in Graham. It amends the 
eligibility requirements so that anyone who was sentenced to 
life imprisonment for a non-homicide (first or second degree 
murder) committed as a minor after serving 30 years as long 
as they meet certain requirements. The bill requires the inmate 
to have a clean disciplinary record for the year prior to their 
parole hearing, to have attained a G.E.D. or other educational 
program, and completed the required reentry and prerelease 
programming. 

H. Maryland

Maryland House Bill 261 
(18 pages)

This emergency bill amends an act concerning criminal pro-
cedure within the office of the public defender. It provides a 
right to counsel at bail proceedings for indigent defendants, 
including juveniles; addresses provisions on the issuance of 
arrest, the authority of a police officer to defend by citation, 
and the use of certain evidentiary statements; and develops 
model race-related policies.

Maryland House Bill 1138, An Act Concerning- Criminal 
Procedure- Charging or Arrest of Minor- Notification of Parent 
of Guardian
(May 2, 2012) (2 pages)

This legislation requires a police officer who arrests a minor 
to make a reasonable attempt to notify the juvenile’s parent or 
guardian of his or her arrest within 48 hours of the arrest. The 
bill also requires an officer who charges a minor with a crime 
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to make a reasonable attempt to notify the juvenile’s parent or 
guardian of the charge.

I. Mississippi

Mississippi Senate Bill No. 2598 
Sen. Simmons & Butler (19 pages)

This bill was created to revise several sections of the Mis-
sissippi Code related to the treatment of juveniles and ju-
venile facilities. The changes include: revising the jurisdic-
tion of youth courts with respect to implied consent law 
violations; requiring youth court judges to issue an order 
before a child may be taken into custody; requiring certain 
standards for juvenile detention centers regarding youth in 
locked cells; revising the requirements concerning programs 
in detention centers; and establishing the Juvenile Detention 
and Alternatives Task Force and its membership and duties. 

J. New Mexico

New Mexico Final Rule 10-223A. Physical Restraints in the 
Courtroom 
(2012) (1 page)

This rule, effective April 9, 2012, is intended to prohibit the 
use of physical restraints on children inside the courtroom ex-
cept when required by legitimate security concerns or in light 
of other relevant temporary or permanent circumstances. The 
rule does not control transport procedures or other matters 
outside the courtroom and requires no particular formality 
in timing or mode of raising or addressing security concerns. 
Finally, the rule permits a presiding judge to promulgate and 
evaluate either general or specific requirements in regard to 
use of restraints as the need may arise.
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K. New York

New York Assembly Bill A09057D, Close to Home Legislation
(March 2012) (2 pages)

Proposed by Governor Andrew Cuomo as part of the 2012-
2013 Executive Budget and passed by the Legislature in 
March, the Close to Home Initiative is a collaborative effort 
between New York City and New York State that allows New 
York City to take responsibility for the care of youth currently 
confined in the state’s non-secure and limited-secure place-
ment facilities. Under the legislation, such youth will be trans-
ferred to New York City administered programs and facilities 
so that they may be placed closer to their homes and com-
munities, allowing youth easier access to services in settings 
that are appropriate for their educational, mental health, sub-
stance abuse and other service needs, and providing families 
increased opportunities to support their children. Youth com-
mitted to secure level juvenile justice facilities will continue 
to be in State custody and facilities. New York City will take 
over this responsibility from the State no sooner than Septem-
ber 1, 2012, and for youth in limited secure placements no ear-
lier than April 1, 2013, following the approval by the State of 
comprehensive implementation plans for each level of care. 

L. Ohio

Ohio Juv. Ct. R. 3 Amendment 
(July 1, 2012) (2 pages)

Before amendment Ohio Juvenile Rule, the state only pro-
hibited minor waiver of counsel when the child was facing 
mandatory or discretionary bindover to adult court. Since 
the amendment this prohibition has been extended to in-
clude juveniles charged as “serious youthful offenders.” 
Similarly counsel will always be appointed if there is a con-
flict of interest between the juvenile and his or her parents 
or if the child and the parents disagree about appointment 
of counsel. This amendment took effect on July 1, 2012. 
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M. Oregon

Oregon House Bill 3100, An Act Relating to Crime; Appropriating 
Money; and Declaring an Emergency 
(August 5, 2011) (9 pages)

This legislation changes the procedures for psychiatric or psy-
chological evaluations of defendants who assert an insanity 
defense. The act applies to juvenile delinquency adjudications 
as well as adult criminal proceedings.

N. Pennsylvania

Pennsylvania Supreme Court Rule 152: Waiver of Counsel 
(Amended January 11, 2012, effective March 1, 2012) (2 pages)

Rule 152 establishes the requirements for juveniles to waive 
their right to counsel. Under the rule a juvenile may only 
waive counsel in certain proceedings when the waiver is made 
“knowingly, intelligently and voluntarily.” The rule explicitly 
disallows waiver of counsel for detention hearings, transfer 
hearings, adjudication hearings, dispositional hearings, and 
hearings to modify or revoke probation. Additionally, the 
court must discuss the decision to waive counsel with the ju-
venile on the record. The court may assign stand-by counsel 
at any point during proceedings. 

O. Utah

Utah House Bill 393 - Juvenile Competency Amendments 
(February 17, 2012) (22 pages)

This bill creates standards and procedures for juvenile com-
petency proceedings, defines the duties of the Department of 
Human Services, and makes technical corrections. The bill 
sets forth the following requirements: (1) the Department of 
Human Services must conduct juvenile competency evalua-
tions in the least restrictive setting; (2) on good cause, use a 
second examiner to evaluate the juvenile; (3) DHS must create 
an attainment plan when a minor is found not competent to 
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proceed; and (4) the juvenile court is given jurisdiction over a 
minor found not competent to proceed.

P. Virginia

Virginia Amendment and Reenactment of § 16.1-284.1 
(March 6, 2012) (2 pages)

This act amends § 16.1-284.1 of the Code of Virginia, which 
deals with juveniles held in secure local facilities. The act al-
lows for the court to conduct a mandatory review hearing 
with a two-way electronic audio and video device.

Q. Washington

Washington, Suggested Standards for Indigent Defense 
Washington State Bar Association (2012) (15 pages)

These standards for indigent defense in Washington State 
were adopted pursuant to CrR 3.1, CrRLJ 3.1, and JuCR 9.2 
and became effective January 1, 2012.
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A. Dependent Youth

In the Interest of D.M.
Missouri Court of Appeals Eastern District, Case No. 97662 (Brief of Amicus Curiae) 
(Filed February 14, 2012) (26 pages)

In this case, Amicus argues that the juvenile court violated 
D.M.’s right to due process in her delinquency case by using 
its extensive knowledge of D.M.’s history in the child welfare 
system, including her history of behavior problems and dis-
ciplinary infractions in school, as evidence to adjudicate her 
delinquent for the charge of assault on school property. Am-
icus asserts D.M. was denied the right to refute, impeach, or 
explain the evidence when the court impermissibly consid-
ered evidence from her child welfare case that was never in-
troduced during the delinquency hearing and never provided 
to D.M.’s attorney. Under Missouri’s one judge/one family 
practice, the juvenile court judge in the delinquency case was 
also the judge in D.M.’s child welfare case. Amicus under-
scores that juvenile courts must conscientiously protect chil-
dren’s due process rights when they are involved in both the 
child welfare and juvenile delinquency systems, particularly 
in cases in which the same judge presides over both cases.

Markers of Inequality
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Is There a Link between Child Welfare and Disproportionate 
Minority Contact in Juvenile Justice? 
Models for Change Systems Reform in Juvenile Justice: Knowledge Brief, John D 
and Catherine T MacArthur Foundation (December 2011) (4 pages)

This report explores whether the population of youth moving 
between child welfare and juvenile justice contributes to 
disproportionate minority contact (DMC) in the juvenile justice 
system. The rate of African American youth in foster care and 
other child welfare placements is highly disproportionate to 
the number of African Americans in the general population 
and is comparable to DMC in the juvenile justice system. The 
report discusses the possibilities that foster care placement 
sways a judge’s dispositional decision as the report findings 
indicate the child welfare system is a significant pathway 
for African American youth involved in the juvenile justice 
system.

People v. Gabriesheski 
Colorado Supreme Court, No. 12-CM-101 (Opinion) (October 24, 2011) (45 pages)

This case stemmed from allegations of abuse by a 16 year old 
child against her stepfather. The child recanted her statements 
and the prosecution wanted to call her guardian ad litem and 
a social worker to testify that her mother pressured her into 
stating that she lied about the abuse. The trial court ruled that 
neither the guardian nor the social worker could testify due to 
confidentiality rules and rules regarding certain professionals. 
Due to the ruling, the prosecution could not move forward 
with the case and all charges were dismissed. The appellate 
court affirmed the rulings. The Colorado Supreme Court re-
versed the ruling on the guardian’s testimony and declared 
additional findings would have to be made to determine 
whether the social worker’s testimony should be allowed. 

B. Gender

Health and Justice for Girls 
Leslie Acoca, Girls Health & Justice Institute (2011) (4 pages)

This article provides an overview of the difficulties girls have 
obtaining healthcare while in the juvenile justice system, by 
highlighting the unique and often more serious physical and 
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mental health problems that girls face. It discusses the challeng-
es that girls face as unique and often more serious physical and 
mental health problems. Despite these challenges, girls are less 
likely to receive adequate medical screening, assessment, treat-
ment, and aftercare. Based on the unique difficulties girls face, 
this article discusses the Girls Health Screen (GHS) that eval-
uates girls upon entering juvenile facilities, identifies health 
problems, and can provide financial aid for medical assistance. 

C. Lesbian, Gay, Bisexual & Transgender Youth

Peeking Under the Covers: Taking a Closer Look at Prosecutorial 
Decision-Making Involving Queer Youth and Statutory Rape 
Michael H. Meidinger, 32 Boston College Journal of Law and Social Justice 421 
(2012) (28 pages)

This article depicts disparate treatment by prosecutors of 
statutory rape charges between homosexual and heterosex-
ual youth. The author shows that whether or not states have 
“Romeo and Juliet” provisions, which are inherently dis-
criminatory against lesbian, gay, bisexual, transgender, and 
queer (LGBTQ) individuals, prosecutors retain a vast degree 
of discretion in their decision to prosecute in situations where 
parties engaged in sexual activity are close in age or both un-
derage. Social norms, which may exclude same-sex relation-
ships, factor into prosecutorial decision-making and there are 
very few ways to determine whether or not bias against ho-
mosexuality has a role in a prosecutor’s decision to open a 
case. The article also promotes the holding of Commonwealth 
v. Washington W., noting that the availability of a limited dis-
covery order would provide higher public scrutiny and cause 
prosecutors to question their motives in bringing a case.

United States v. City of New Orleans
Consent Decree Regarding the New Orleans Police Department, Case 2:12-cv-
01924-SM-JCW, U.S. District Court for Eastern Louisiana (July 24, 2012) 
(129 Pages)

This consent decree between the New Orleans Police Depart-
ment (NOPD) and the Department of Justice (DOJ) originates 
from a 2011 investigation of discriminatory policing and re-
quires the city and the police department to implement new 
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policies, training, and practices to ensure that police services 
are rendered in compliance with the Constitution and the 
laws of the United States. The consent decree includes provi-
sions that focus on ensuring the fair and equitable treatment 
of lesbian, gay, bisexual, transgender (LGBT) youth in the de-
linquency system, including but not limited to: the develop-
ment and implementation of specific policies to guide officers’ 
interactions with members of the LGBT community; respect 
for the gender identification expressed by the individual dur-
ing searches; and requirements to address transgender indi-
viduals with their chosen name, title, and pronoun. Gener-
ally, the consent decree addresses use of force; stops; searches, 
seizures, and arrests; photographic lineups; custodial inter-
rogations; discriminatory policing; community engagement; 
recruitment; training; performance evaluations; promotions; 
officer assistance and support; supervision; secondary em-
ployment; and misconduct-complaint intake, investigation, 
and adjudication. 

BreakOUT! Wins Unprecedented Victory for LGBT 
Youth in DOJ Consent Decree 
BreakOUT! Press Release (July 24, 2012) (1 Page)

When Your Attorney Is Your Enemy: Preliminary Thoughts on 
Ensuring Effective Representation for Queer Youth
Sarah Valentine, 19 Columbia Journal of Gender and Law 773 (2010) (22 pages)

This article deals with problems of ineffective assistance of 
counsel that lesbian, gay, bisexual, transgender, and queer 
(LGTBQ) youth often face. According to the article, LGTBQ 
youth face greater risk because their lawyers are not immune 
to personal biases and prejudices, and, unlike lawyers for 
adults, lawyers for juveniles may be more likely to ignore the 
client’s express wishes. To remedy this problem and better 
protect queer youth, the author believes that attorneys should 
represent their clients’ wishes as in the form of expressed in-
terest advocacy as opposed to the “best interest advocacy” so 
often employed in juvenile cases. The author notes that ju-
veniles still have the ability to claim ineffective assistance of 
counsel, malpractice, judicial sanctions and ethical violations; 
and concludes that counsel should be more responsible in 
their representation of LGBTQ youth.
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D. Race & Ethnicity

Counting Latino Youth in the Illinois Juvenile Justice System 
Models for Change (2011) (6 pages)

This report highlights the growing Latino youth population 
in Illinois and the lack of data to help address the systemic 
issues and challenges facing Latino youth. The U.S. Depart-
ment of Justice’s Office of Juvenile Justice and Delinquency 
Prevention determined race and ethnicity information from 
youth should be collected at one of the nine major points of 
contact that youth have with the juvenile justice system. The 
report gives recommendations of ways to increase data collec-
tion and urges Illinois to use data to improve system fairness 
and to reduce the contact Latino youth have with the juvenile 
justice system. 

Disproportionate Representation of Minority Youth in the 
Juvenile Justice System: A Lack of Clarity and Too Much 
Disparity among States “Addressing” the Issue
Elizabeth N. Jones, 16 U.C. Davis Journal of Juvenile Law & Policy 155 (2012) 
(28 pages)

This article questions the effectiveness of the Juvenile Justice 
and Delinquency Prevention Act (JJDPA) as the federal gov-
ernment’s primary resource for addressing the overrepresen-
tation of minority youth in the juvenile justice system. The 
author claims the JJDPA is inadequate to reduce dispropor-
tionate minority contact (DMC) and highlights three primary 
areas of concern: the conflict between the JJDPA’s DMC objec-
tives and its insistence on treating youth equitably based on 
race; the fact that the legislation is outdated; and the legisla-
tion’s unclear instructions to the states. The article stresses the 
importance of reaching children before they have any contact 
with the juvenile justice system. To further this aim, the au-
thor proposes that the JJDPA’s focus be limited to reducing 
the number of truant children, increasing parental involve-
ment, and preventing anti-social behaviors that are precur-
sors to delinquency. 
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Stereotype Threat in Criminal Interrogations: Why Innocent 
Black Suspects Are at Risk for Confessing Falsely 
Cynthia J. Najdowski, 17 Psychology, Public Policy, and Law 562 (2011) 
(30 pages)

This article presents a series of hypotheses to explain racial 
disparities in incidents of false confessions. By bringing to-
gether theories on stereotype threat, deception detection, con-
firmatory bias in hypothesis testing, and false confessions, the 
author developed a model of the underlying social-psycho-
logical mechanisms explaining racial differences in the likeli-
hood of confessing falsely. The article discusses the practical 
implications of such work, such as an important contribution 
to the stereotyping and prejudice literature.

Tribal Law and Order Act (TLOA) Long Term Plan to Build and 
Enhance Tribal Justice Systems
U.S. Department of Justice and U.S. Department of Interior (2011) (48 pages)

In 2010, Congress passed the Tribal Law and Order Act 
(TLOA) to address the problems of high violent crime rates 
in Indian country, the inadequacies of Indian country correc-
tional facilities, and the lack of alternatives to incarceration 
in some Tribal Nations. In accordance with the mandates of 
the TLOA, the U.S. Departments of Justice and the Interior 
developed, in consultation with Tribal Leaders and tribal jus-
tice professionals, this long term plan to address incarceration 
and the alternatives to it in Indian country.

Tribal Youth in the Federal Justice System
Urban Institute Justice Policy Center (2011) (204 pages)

In 2009, with funding from the Bureau of Justice Statistics (BJS) 
and the Office of Juvenile Justice and Delinquency Prevention 
(OJJDP), the Urban Institute (UI) undertook an analysis of ju-
veniles in the federal justice system, focusing specifically on 
tribal youth. In addition to analyzing these cases and their flow 
through the system, this study explores the complex jurisdiction-
al issues and organizational factors that influence how and why 
cases involving tribal youth enter the federal system and exam-
ines the current practice of handling these cases. As part of this 
analysis, the authors interviewed more than three dozen federal 
and tribal officials and reviewed laws, policies, and relevant le-
gal and academic reports to identify and document factors cen-
tral to the processing of tribal youth in the federal system.
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A. Generally

Mindful of the Consequences 
Melissa Neal, Justice Policy Institute (June 2012) (26 pages)

This report discusses the relationship between youth mental 
health and the juvenile justice system. Focusing on Washing-
ton, D.C., the report explains the importance of addressing 
youth mental health issues to maintain community safety and 
dispels beliefs that mental health issues need to be handled 
with extreme measures, such as hospitalization or secure con-
finement in the juvenile justice system. The authors present 
national statistics on the rates of youth with mental health 
disorders currently in the juvenile justice system and discuss 
the relationship between trauma and criminal behavior. The 
report concludes with examples of states that are addressing 
youth mental health in the juvenile justice system, including 
an increase in funding dedicated to youth mental health, and 
suggestions for reform in Washington, D.C.

B. Implications of Trauma

Brain Injury Rate 7 Times Greater Among US Prisoners
Katherine Harmon, Scientific American (February 4, 2012) (5 pages)

This article discusses traumatic brain injuries (TBI) and their 
relationship to prisoners. About 60 percent of prisoners have 
suffered from a TBI, which can alter behavior, emotion, and 
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impulse control. This article explains TBI, the link between 
TBI and criminal behavior, and the pilot programs that pro-
vide rehabilitation to prisoners and TBI education to families 
and correctional staff. The author concludes with a discussion 
of prevention and early intervention for juveniles with TBI. 

Posttraumatic Stress Symptoms Are Associated with the 
Frequency and Severity of Delinquency among Detained Boys 
Stephen P. Becker & Patricia K. Kerig, 5 Journal of Clinical Child & Adolescent 
Psychology 145 (2011) (8 pages)

This study uses a sample of detained boys to test the hypoth-
esis that there is a positive association between the levels of 
post-traumatic stress disorder (PTSD) symptomology and 
frequency and severity of delinquent offending. The study 
questioned 83 detained boys all adjudicated for a variety of 
offenses. The study found that 95 percent of the boys had ex-
perienced at least one traumatic life event, averaging a num-
ber of six events per boy. The study concludes that because 
of the strong relationship between PTSD symptomology and 
delinquency, further research is needed to investigate the pos-
sibility of a causal relationship. Such research could provide 
more information on the treatment of PTSD and delinquency 
prevention.

 

C. Screening & Assessment

A Concise Review on Validated Risk Assessment Tools for 
Sexually Abusive Youth
L.C. Miccio-Fonseca, Lucinda A. Rasmussen, Volume 6 Issue 2 Sex Offender 
Treatment (2011) (13 pages)

This article reviews and compares three different risk assess-
ment tools for assessing sexual deviancy in youth: J-SOAP-II, 
ERASOR Version 2.0, and MEGA. The article analyzes each of 
the three assessment tools, comparing what factors they con-
sider, what populations they were designed to address, and 
their strengths and weaknesses. The author concludes that 
MEGA is the most accurate and comprehensive risk assess-
ment tool of the three, in large part because it represents the 
“New Paradigm” of being ecologically framed, empirically 
based, and developmentally and gender sensitive.
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MEGA: A New Paradigm in Protocol Assessing Sexually 
Abusive Children and Adolescents 
L.C. Miccio-Fonseca, 2 Journal of Child and Adolescent Trauma 124 
(2009) (18 pages)

About MEGA- the Risk Assessment Tool 
L.C. Miccio-Fonseca, (2012) (3 pages)

D. Treatment

Complex Trauma and Aggression in Secure Juvenile Justice 
Settings 
Julian D. Ford, John Chapman, et al., Criminal Justice and Behavior (May 10, 2012) 
(32 pages)

This report explores the range of problems that occur in juve-
nile justice settings when children with a history of complex 
trauma are placed in the system. The report discusses the im-
plications for screening, assessment, and treatment for youth 
with a history of complex trauma and a history of aggres-
sion in secure facilities. The report discusses different types 
of complex trauma impacting youth in different secure set-
tings including: girls in residential facilities, minority youth 
in residential facilities, and youth charged with sex offenses. 
The report concludes with the recommendation that trauma-
informed treatment models continue to be developed to help 
reduce the rates of recidivism, increase rehabilitation, and in 
some instances prevent juvenile incarceration. 
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Informational Flyers Related to System-Involved Youth
Texas Criminal Justice Coalition (September 2011) (4 pages)

This set of one-page flyers provides information for parents 
on what to expect from the juvenile court process. The flyers 
provide information on obtaining a court-appointed attorney, 
an overview of types of hearings a child will have to attend, 
the general court process, types of secure juvenile facilities, 
how to visit a child in a facility, how to handle grievances 
related to the facility, the importance of sealing records, and 
how to seal records. 

Informational Flyers Related to System-Involved Youth 
– Spanish Version
Texas Criminal Justice Coalition (Fall 2011) (4 pages)

Know Your Rights, Remedies & Resources: A Handbook for 
Parents/Guardians and Students in North Carolina Public 
Schools 
Jason Langberg, Advocates for Children’s Services (April 2012) (59 pages)

This handbook is a resource for students and parents. It out-
lines and discusses the legal rights for students and parents in 
the state of North Carolina and provides remedies and tips for 
asserting these rights. The handbook addresses potential le-
gal issues that arise with disabled students, students not from 
the United States, and lesbian, gay, bisexual, transgender, and 
queer students. This handbook provides contact information 
for organizations that can help students and parents assert 

Resources for Youth & Parents

12
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school-related rights and an appendix of forms with explana-
tory descriptions and instructions.

Request for Counsel Form
Juvenile Justice Project of Louisiana (2011) (1 page)

This one page form is provided to youth in a secure facility to 
request access to counsel. 

Telling It Like It Is: Youth Speak Out On the School-to-Prison 
Pipeline 
Advancement Project, PowerUCenter (20 pages)

This guide book for youth uses a comic book design to show 
what youth think about their school’s zero-tolerance discipline 
policies. Every few pages, the comic book presents facts in 
support of the students’ opinions. The comic book concludes 
with possible ways to end the school-to-prison pipeline and 
shows statistics from schools that have implemented changes 
with positive results.

Your Guide to Juvenile Court
Juvenile Defender Unit, Public Defender’s Office (September 2011) (24 pages)

This guide for youth provides an overview of juvenile court. 
It discusses the seriousness of juvenile court, identifies key 
people involved in juvenile court, and describes the basic 
process of juvenile court. The guide offers advice to improve 
communication with the defense attorney and tips on how to 
best navigate the process, such as a recommendation to bring 
a responsible adult to every proceeding. Additionally, it ad-
dresses the role of police and explains youths’ rights when 
talking with police and during the court process. The guide 
concludes with recommendations for moving forward after 
the court process and provides emergency contact numbers.
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A. Generally

Educate Every Child Promoting Positive Solutions to School 
Discipline in Virginia
Angela A. Ciolfi, Cyrstal Shin, and Legal Jeree Harris, Legal Aid Justice Center’s 
JustChildren Program (November 17, 2011) (19 pages)

This article reports on the negative consequences of school 
exclusion in Virginia. The authors highlight the large num-
bers of students suspended, expelled, or enrolled in alterna-
tive schools as the result of zero tolerance policies and note 
the failure of these policies to improve student behavior. High 
suspension rates correlate with low student achievement, 
high dropout rates, and increased contact with the juvenile 
justice system. The report discusses the greater rate at which 
students of color, particularly black males, are disciplined and 
receive harsher punishments despite the fact that they are not 
exhibiting behaviors any different from white students. The 
authors conclude by presenting recommendations for reduc-
ing the costs to society of high dropout, crime, and teacher at-
trition by implementing policy and program changes to limit 
suspensions and expulsions.

School-to-Prison Pipeline

13
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Understanding the School Outcomes of Juvenile Offenders: 
An Exploration of Neighborhood Influences and Motivational 
Resources
He Len Chung, Edward P. Mulvey, & Laurence Steinberg, 40 Journal of Youth and 
Adolescence 1025 (2011) (14 pages)

In this study, the authors seek to understand why juveniles 
who have been involved in the juvenile delinquency system 
show less academic success than juveniles who had no history 
with the justice system. The authors hypothesize that “neigh-
borhood level process” shapes the way offenders look at 
school and lifetime achievement. The authors believe that you 
cannot merely blame the lack of academic success on a lack of 
aspirations for academic achievement. Instead, the data found 
that youth from more affluent neighborhoods perceive they 
have more educational and employment opportunities, which 
in turn, contribute to levels of academic aspiration and school 
grades. The authors conclude that the focus needs to change 
to one of prevention and intervention in these communities 
to help youth shape their perspectives on school and lifetime 
achievement.

 
Zero Tolerance, Frivolous Juvenile Court Referrals, and the 
School-to-Prison Pipeline: Using Arbitration as a Screening-
Out Method to Help Plug the Pipeline
Elbert H. Aull IV, 27 Ohio State Journal on Dispute Resolution 179 (2012) 
(21 pages)

This article examines the ways in which zero tolerance policies 
have helped feed the school-to-prison pipeline. The author 
suggests that by criminalizing acts of student misbehavior, 
which could be handled by school administrators, zero toler-
ance policies exacerbate the disadvantages faced by students 
attending substandard schools and have a disproportionate 
effect on minority youth. Frequently, these policies have been 
challenged on due process, equal protection, and Fourth and 
Fifth Amendment grounds, but courts have been reluctant 
to find them unconstitutional unless there is evidence of dis-
criminatory intent. Because these policies are difficult to chal-
lenge in court, the author instead proposes the development 
of disciplinary review boards to prevent frivolous juvenile 
court referrals from ever reaching the courts.
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B. Alternative Schools

Plugging the School to Prison Pipeline by Addressing Cultural 
Racism in Public Education Discipline 
Patrick S. Metze, 16 U.C. Davis Journal of Juvenile Law & Policy 203 (Winter 2012) 
(66 pages)

This article takes a critical look at the systematic exclusion 
of children of color and economic disadvantage from public 
education, which often leads to involvement with the juve-
nile justice system and eventually prison. The article begins 
by providing a historical overview of school discipline with 
an emphasis on how Texas has handled those issues. The 
author explores how the use of Disciplinary Alternate Edu-
cation Programs (DAEP) creates disengaged and frustrated 
students, some of whom become dropouts and form the pop-
ulation base of those involved in the criminal justice system. 
The article recommends elimination of DAEP and adoption 
of a three-tier model known as “positive behavioral interven-
tion and support” (PBIS). PBIS, which involves supporting 
students’ good behavior and creating a positive school cli-
mate, has been shown to work in the public schools and is 
consistently recognized nationwide as an effective strategy to 
handle school behavioral problems.

Settlement of SPLC Suit to End Brutal Treatment of Students 
Sothern Law Poverty Center (May 25, 2012) (2 Pages)

This press release announces a settlement of a class action 
lawsuit against the Jackson Public School Board of Trustees, 
superintendent, administrators, and staff of Capital City Al-
ternative School. Capital City Alternative School is within the 
Jackson Public Schools system and was created to serve as an 
alternative for students expelled or suspended from school 
for ten days or longer. Prior to the settlement, Jackson Pub-
lic Schools policy allowed for the use of restraints on a child 
when the child is an imminent danger to his/herself or oth-
ers or to prevent property damage. Capital City Alternative 
School commonly engaged in using restraints as a disciplin-
ary consequence for minor behavior infractions such as dress 
code non-compliance and disruptive behavior. The settlement 
requires all Jackson Public Schools to cease the use of fixed 
restraints on students, and requires Capital City Alternative 
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School to provide social-emotional learning curriculums, to 
implement Positive Behavioral Interventions and Supports, 
and to create a council to oversee disciplinary matters.

Mississippi Student Handcuffing Case: Jackson Public 
Schools Agrees To Stop Shackling Students for Non-
Crimes 
Jeff Amy, The Huffington Post (May 25, 2012) (2 pages)
 
A.M. v. Jackson Public Schools Board of Trustees 
United States District Court for the Southern District of Mississippi, 
Case No. 3:11 CV344TSL-MTP (Complaint) (June 8, 2011) (25 Pages)

C. Bullying

Out of The Principal’s Office and Into The Courtroom: How 
Should California Approach Criminal Remedies for School 
Bullying?
Tracy Tefertiller, 16 Berkley Journal of Criminal Law 168 (2011) (39 pages)

This article addresses criminal punishments for bullying in 
schools in the state of California. While exploring school bul-
lying and the prevalence of bullying in schools, the article ex-
amines laws, both criminal and civil, that can be used to ad-
dress school bullies. The article discusses anti-bullying laws 
and how they relate to established laws. The author provides 
an in-depth analysis of California’s measures to protect stu-
dents from bullying and how anti-bullying laws would im-
pact the current bullying situation. The author concludes that 
California does not need an anti-bullying law because exist-
ing laws could apply to bullying and some instances of bully-
ing could be resolved through the school or civil system. 
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D. School Resource Officers

Arrested Futures: The Criminalization of School Discipline in 
Massachusetts’ Three Largest School Districts 
Robin L. Dahlberg, American Civil Liberties Union & Citizens for Juvenile Justice 
(Spring 2012) (49 pages)

This report explores the use of School Resource Officers (SROs) 
that leads to the arrest of students for behavior that was pre-
viously handled by school officials and parents. The report 
includes an analysis of the Boston, Worcester, and Spring-
field, MA school districts’ policing models, including arrest 
rate data and a description of incidents that led to an arrest in 
each district. The author highlights the high rate of arrests for 
public order defenses such as “disorderly conduct” or “dis-
turbing a lawful assembly.” Additionally, through analysis of 
arrest and demographic data, the report concludes that stu-
dents of color and students with disabilities are dispropor-
tionately subject to arrest. The report explains that the arrest 
of students by SROs is not only disruptive, but also harmful 
to students, schools, and communities. The report concludes 
with recommendations for making schools safe without creat-
ing a pipeline into the criminal justice system. 

Education Under Arrest: The Case Against Police in Schools 
Amanda Petteruti, Justice Policy Institute (2011) (43 pages)

This article addresses the role of School Resource Officers 
(SROs) and the outcomes related to the use of SROs in schools 
across the country. Most often, SROs serve as both law en-
forcement and counselors within the school building, creat-
ing confusion for students who interact with SROs. Further, 
schools relinquish authority on discipline and arrest deci-
sions to SROs. The article explains the lack of correlation be-
tween the presence of SROs and rates of theft and violence 
in schools. In addition, SROs often deprive students of their 
rights and excessively rely on student arrest as a disciplinary 
measure. The presence of these officers interferes with student 
education by disrupting learning and undermining the goals 
of school. Finally, the author concludes with recommenda-
tions and successful models for keeping schools safe without 
a significant amount of law enforcement.
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Executive Summary - Education Under Arrest: The Case 
Against Police in Schools
Amanda Petteruti, Justice Policy Institute (2011) (12 pages)
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A. Drug-Related Offenses 

Order to Exclude a Drug Recognition Expert 
Circuit Court for Carroll County (Maryland) (March 5, 2012) (37 pages)

This order involves the use of testimony by Drug Recognition 
Examiners. Drug recognition examiners are police officers 
that attend a 72 hour training to learn how to recognize the 
effects of certain drugs. After the training, officers use the 12 
step evaluation and protocol to determine if someone has been 
driving under the influence of drugs, and if so, which drugs. 
The court held that the testimony would not be allowed be-
cause the drug recognition program was not accepted as valid 
or reliable in the relevant scientific community.

Thorne v. United States 
District of Columbia Court of Appeals, No. 12-CM-101 (June 28, 2012) (18 pages)

In this case, the respondent, Thorne was sentence to 180 days 
for possession of heroin. Thorne moved for summary rever-
sal of his sentence and for re-sentencing by another judge on 
the grounds that the trial court judge had unfairly sentenced 
him (because the respondent exercised his right to confront 
the government’s witness at trial through cross examina-
tion). The Court of Appeals granted his motion. The Court 
of Appeals found through the trial judge’s comments, that it 
was likely the judge punished Thorne for invoking his Sixth 
Amendment rights. The court vacated Thorne’s sentence and 
remanded the case to Superior Court for re-sentencing by an-
other judge. 

Specific Offense Categories

14
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B. Gang-Related Offenses

Gang Databases: Labeled for Life 
K. Babe Howell, The Champion 28 (July/August 2011) (12 pages)

This survey explores the impact of gang involvement accusa-
tions on the outcomes of both bail and evidentiary hearings. 
With a majority of responses indicating that gang allegations 
impacted those outcomes, the author notes this as especially 
alarming in light of a majority of responses noting that they 
did not feel that the allegations were necessarily true, and that 
many times these allegations are never checked for accuracy. 
Similarly, the author finds that the ways in which gang da-
tabases are put together leave room for a high degree of in-
accuracy that could present grave outcomes for youth who 
were not part of a gang at the time of a hearing. The author 
concludes by noting that attorneys should take steps to keep 
their client’s names out of gang databases, suggesting that 
attorneys make efforts to have their clients’ names removed 
from databases, and making a general call for an affirmative 
change to the structure and makeup of gang databases.

Highlights of the 2010 National Youth Gang Survey 
Arlen Egley Jr. and James C. Howell, Office of Juvenile Justice and Delinquency 
Prevention (April 2012) (4 pages)

This article begins by discussing a survey administered by the 
National Gang Center to gather data about law enforcement 
and the scope of the nation’s youth gang problems. This ar-
ticle provides statistics of gang activity and migration over 
the past 15 years and discusses the prevalence of gang activ-
ity, types of gang related offenses, gang member migration, 
and external gang influences. The survey was conducted over 
a 15 year period and depicts a decline of gang activities in the 
1990s and an increase in the 2000s. 
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C. Juvenile Sex Offenses

1. Generally

Consent, Coercion, and Compassion: Emerging Legal Responses 
to the Commercial Sexual Exploitation of Minors 
Megan Annitto, 30 Yale Law & Policy Review 1 (2011) (70 pages)

This article explores the different federal and state practices 
that effect youth who have been subjected to “domestic minor 
sex trafficking.” The article points out how many states treat 
human trafficking victims as prostitutes and prosecute them 
for their crimes, while other states and federal law treat them 
as victims that have endured exploitation and rape. The au-
thor discusses youth developmental stages and their limited 
capacity to consent in relation to competing legal practices 
that affect youth subjected to commercial sexual exploitation. 
It addresses the steps that several states have taken, including 
New York, Connecticut, and Illinois to address the problem 
in the form of Safe Harbor Acts or Safe Children Acts. The 
author concludes with recommendations for reform through 
judicial decision making and legislative remedies. 

Federal Standards for Community Registration of Juvenile 
Sex Offenders: An Evaluation of Risk Prediction and Future 
Implication 
Batastini, Hunt, Koller, De-Matteo, 17 Psychology Public Policy and Law 451 
(August 2011) (19 pages)

This article contains a review of sex offender registration laws 
and their application to juvenile sex offenders. The article 
highlights new trends in youth sexuality including sexting 
and risk factors for sexual and nonsexual re-offending juve-
niles. The author discusses the history of the Adam Walsh Act 
(AWA) and the inclusion of juveniles on sex offender regis-
tries, which represents a shift from the treatment generally 
seen in juvenile proceedings to more punitive measures and 
provides an analysis of a study examining the ability of the 
AWA to identify high-risk youth offenders and predict sexu-
al recidivism is given. The study determines that the factors 
used by the AWA to predict recidivism do not accurately do so 
in juvenile populations, as juveniles generally have low rates 
of recidivism for sexual offenses. The article concludes with 



National Juvenile Defender Center90

a discussion of policy implications and recommendations for 
effectively managing juvenile sexual offenders.

2. “Sexting”

Sext Me L8ter: The Legal Conundrum of Sexting in Schools and 
a Plan for Schools to Stop It 
Bethany L. Arliss, 20 Buffalo Journal of Gender, Law and Policy 69 (2012) 
(18 pages)

The article centers around the relationship between the sud-
den pervasiveness of sexting in adolescents and the role 
schools should play in preventing and disciplining student 
sexting. Because the author believes that schools would face 
liability for many of these sexting instances, she notes that 
schools will need to be able to prevent this liability. The ar-
ticle addresses the First Amendment free speech and privacy 
issues associated with school intervention. After an analysis 
of the line of cases post-Tinker and an examination based on 
T.L.O., the article finds that, because the texts are lewd and 
would cause substantial disruption, and the school officials 
follow the standards of T.L.O., they may interfere where they 
believe sexting poses a threat. The article concludes by stat-
ing that because of a school’s liability, officials should take 
preemptive measures such as workshops and discussions to 
emphasize to students the dangers of sexting.

3. Sex Offender Registration

A Snapshot of Juvenile Sex Offender Registration and 
Notification Laws: A Survey of the United States 
Nicole Pittman and Quyen Nguyen, Defender Association of Philadelphia (2011) 
(128 pages)

This article focuses on the sex offender registration laws in 
the United States and the changes created by the Sex Offender 
Registration and Notification Act (SORNA). The article pro-
vides a comprehensive guide to sex offender registration 
and notification laws, demarcates the differences between 
sex offender registration and community notification laws, 
and highlights the lack of empirical research that has yet to 
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be conducted on managing juveniles labeled as sex offend-
ers. Although SORNA requires juveniles to register the same 
way as adults, the majority of states are not in compliance 
with this law yet. This article discusses all of the laws con-
cerning offender registration in the past 15 years to question 
the registration of juveniles in light of the fact that registration 
actually hurts chances of rehabilitation. The article concludes 
with charts depicting the different laws in all states and how 
states differ from one another in dealing with juvenile sexual 
offenders.

Doe v. Jindal 
No. 11-388 (E. D. of La. March 29, 2012) (29 pages)

In Doe v. Jindal, Judge Martin Feldman of the Eastern District 
of Louisiana granted summary judgment for plaintiffs con-
victed under Louisiana’s “Crimes Against Nature by Solicita-
tion” (CANS) law and required to register as sex offenders. 
The plaintiffs claimed that CANS violated the Fourteenth 
Amendment in that it requires individuals convicted under 
CANS to register as sex offenders but not for similar convic-
tions. Judge Feldman agreed, holding that CANS creates two 
classes of individuals- those convicted under CANS and those 
convicted of Prostitution- which are not rationally related to 
a legitimate government interest, and that CANS targets in-
dividuals convicted under CANS similar to the plaintiffs in 
Eisenstadt v. Baird. 

Judge Rules That Sex-Offender Registration for 
“Crime Against Nature by Solicitation” Convictions is 
Unconstitutional: Equal Protection Victory 
(March 30, 2012) (2 pages)

In re C.P. 
Slip Opinion No. 2012-Ohio-1446 (April 3, 2012) (53 pages)

This case examines the constitutionality of R.C. 2152.86, an 
Ohio law that requires certain juvenile sex offenders to be 
registered on public sex offender registries, which form the 
requirements in SORNA. Under the law, juvenile offenders 
were automatically placed on the registry for the duration of 
their life. The court held the law violated the constitutional 
prohibition against cruel and unusual punishment and the 
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due process clause, and reasoned that by placing juvenile of-
fenders on the registries, the very nature of a juvenile delin-
quency hearing becomes punitive instead of rehabilitative. 
Further, for juveniles, the length of punishment and stigma-
tization is much longer than that of adults, and even if the 
juvenile never re-offends, the label of sex offender remains 
for life. 

Missouri Testimony on SORNA 
Amy Borror, Office of the Ohio Public Defender (October 18, 2011) (8 pages)

The testimony begins with an overview of the hurdles and 
obstacles faced by Ohio in implementing Adam Walsh Act’s 
Sex Offender Registration and Notification Act (SORNA). 
The cost, reclassification of offenders, increased workload on 
sheriffs, and complaints and appeals by offenders have cre-
ated problems for the state. Also highlighted is the flooding 
of sex offender registries with juvenile offenders, when 90 to 
96 percent of them will never commit another sex offense. The 
testimony concludes with the recommendation that the state 
of Missouri analyze the costs, pros, and cons associated with 
the Act thoroughly before implementing the program. 

Only Young Once, but Registered Sex Offender for Life: A Case 
for Reforming California’s Juvenile Sex Offender Registration 
System Through the Use of Risk Assessments 
Tracy Petznick, 16 Berkeley J. Crim. L. 228 (2011) (23 pages)

This article starts with two narratives of young people who 
have been registered lifelong sex offenders in the state of Cali-
fornia. Currently, registration is based on static factors as op-
posed to accounting for the risk of re-offending. The author 
then lays out the problems associated with the current reg-
istration system in the state of California and suggests how 
this process should be changed using a new comprehensive 
sex behavior treatment model. In the conclusion, the article 
proposes to eliminate the lifelong registration requirement for 
low risk offenders in order to improve community safety.
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Outline and Overview of Litigation Involving Sex Offender 
Registration 
ACLU Criminal Law Reform Project (2012) (6 pages)

This is an outline and overview of materials relating to the 
Sex Offender Registration and Notification Act (SORNA). It 
provides case citations and brief summaries for recent litiga-
tion challenging SORNA, and organizes cases by the grounds 
on which they challenged SORNA and the final disposition 
of the case. This outline also includes a list of relevant law re-
view articles on the topic, as well as social science and expert 
resources.

Sex Offenders Are Different: Extending Graham to 
Categorically Protect the Less Culpable 
Eric J. Buske, 89 Washington University Law Review 417 (2011) (29 pages)

This note argues that residency restrictions for sex offenders 
are applied too broadly and undeservingly. As a solution, the 
author proposes that the Supreme Court recognize residency 
restrictions as punitive and extend Graham v. Florida to allow 
sex offenders to categorically challenge residency restric-
tions under the Eighth Amendment. The author argues that 
the Court’s reasoning for applying the categorical analysis in 
Graham also supports its application to residency restrictions. 
Categorical challenges would allow limiting the scope of resi-
dency restrictions to those that are most deserving and take 
into consideration the diminished culpability of certain class-
es of offenders, such as juveniles. In order for Eighth Amend-
ment analysis to be possible, the author argues that the Court 
must find that residency restrictions are punitive under the 
current test or reconsider the test, which the author believes is 
supported by strong policy arguments.

Sex Offender Matrix 
Interstate Commission of Juveniles (2011) (2 pages)

This sex-offender matrix provides a state-by-state analysis of 
the requirements each jurisdiction has for sex-offenders. The 
matrix provides information such as the different definitions 
of who qualifies as a sex-offender. The matrix also looks at 
topics such as whether registration is required, and, if so, what 
is the timeline for registration. Other topics include DNA test-
ing, public notification, risk assessment, residential require-
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ments, electronic monitoring, penalties for failure to register, 
and types of classifications for sex-offenders.

United States v. Kebodeaux 
Case No. 08-51185, 2012 WL 2632106 (Opinion) (5th Cir. July 6, 2012) (61 pages)

In this case, the 21 year old defendant had consensual sex 
with a 15 year old while enlisted in the military. Kebodeaux 
served three months and was then released from both pris-
on and the armed forces without any other conditions. After 
SORNA was passed, he moved intrastate from San Antonio 
to El Paso. Kebodeaux failed to register within the time limit 
and was sentenced to a year and a day in prison. He argued 
the SORNA provision that he violated was unconstitutional. 
In this opinion, the Fifth Circuit reheard his case en banc and 
reversed in Kebodeaux’s favor, holding SORNA’s registration 
requirement and the penalties for failing to abide by it uncon-
stitutional. The court held that the federal government cannot 
base jurisdiction in this matter on past commission of a fed-
eral crime by an individual.

When Yes Means No, Legally: An Eighth Amendment 
Challenge to Classifying Consenting Teenagers as Sex 
Offenders 
Emily J. Stine, 60 DePaul Law Review 1169 (2011) (52 pages)

This article expresses the need for states to follow the ap-
proach taken by the federal government and modify their sex 
offender laws so that they no longer include consenting teen-
agers in sex offender registries. Because of their placement 
on these registries, older teenagers who have had a sexual 
relationship with a younger, consenting partner receive the 
same notoriety, ostracism and restrictions as do pedophiles 
and aggravated rapists. The author argues that such laws are 
too far-reaching and over inclusive, thus violating the Eighth 
Amendment. She concludes by noting that “Romeo and Ju-
liet” provisions as well as modifications to the sex offender 
policies would create a system which would allow for more 
resources and attention to be placed on the most serious of-
fenders instead of consenting teenagers.
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D. Status Offenses

Ending the Use of Incarceration for Status Offenses in 
Kentucky 
Rebecca Ballard DiLoreto, Tara Grieshop-Goodwin, and Elizabeth Young, Blueprint 
for Kentucky’s Children (May 2012) (8 pages)

This article begins by discussing types of status offenses in-
cluding, habitual truancy, beyond the control of parents, be-
yond the control of school, habitual runaway, tobacco offens-
es, and alcohol offenses. Next, the article compares incarcera-
tion costs with the costs of implementation for community 
alternatives, and concludes incarceration is more expensive 
than community alternatives. It discusses the ways in which 
incarceration fails to address the core causes of troubling be-
havior. The article highlights effective approaches Kentucky 
has made to address status offenses and concludes with cost-
effective, evidence-based, model programs and recommenda-
tions for improved methods of handling status offenses.
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A. Crime Trends

Indicators of School Crime and Safety: 2011 
Simone Roberts, Jijun Zhang, et al. IES National Center for Education Statistics: 
Bureau of Justice Statistics (February 2012) (203 pages)

This report identifies and explains the indicators and statis-
tics for school crimes and safety, and outlines differences by 
gender, ethnicity, and year in school to convey the number of 
students involved in crime at school who feel threatened. It 
focuses on a variety of indicators present in schools including 
violent deaths, fights, weapons, illegal substances, discipline 
policies, and fear and avoidance of attack or harm at school. 
The report discusses the increase or decrease of each indicator 
and uses charts, tables, and graphs to increase comprehensi-
bility. 

Juvenile Arrests 2009 
Charles Puzzanchera and Benjamin Adams, Office of Juvenile Justice and 
Delinquency Prevention (December 2011) (24 pages)

This bulletin uses data on juvenile arrest rates taken from the 
FBI’s Uniform Crime Reporting program to characterize the 
extent and nature of reported juvenile crime. Data indicates 
that, overall, juvenile arrests fell nine percent between 2008 
and 2009, with violent offenses declining ten percent and 
reaching a historic low. Arrest rates for nearly every offense 
category were down in 2009, regardless of gender or race. Fi-
nally, the authors warn that while such trends are encourag-

Systemic Issues

15
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ing, juvenile crime continues to impact many communities 
across the country.

School Crime Has Declined Sharply Since the 1990s 
Jeffrey A. Butts, John Jay College of Community Justice: Research and Evaluation 
Center (March 1, 2012) (1 page)

This report discusses the newest criminal victimization data 
collected by the U.S. Departments of Justice and Education, 
which indicates that violent crime in schools has generally 
been falling since the early 1990s. Contrary to the public mis-
conception that schools are becoming increasingly dangerous, 
statistics suggest that less than one percent of the homicides 
and suicides among children aged five to eighteen are asso-
ciated with school or school attendance. Between 1994 and 
2010, the rate of serious and violent victimizations at school 
dropped 69 percent. Property crimes at school have also fallen 
dramatically.

Socio-Demographic Variables Predicting Formal vs. Informal 
Juvenile Justice System Handling and Associated Outcomes 
Stephen W. Phillippi, Jr, Vol. 2 Iss. 1 Journal of Forensic Social Work 45 (2012) 
(35 pages)

This article compares and contrasts recidivism rates for first-
time juvenile offenders based on whether they were formally 
or informally processed. It also examines the individual and 
psychosocial characteristics of offenders and whether these 
factors were predictive of the level of processing (formal or 
informal) the offender would receive. The research revealed 
relationships between the offender’s race, gender, type of of-
fense, marital status of the biological parents, the number of 
children living in the home with the level of processing he 
or she received. The article concludes that youth who were 
formally processed have a higher rate of recidivism after one 
year, but finds no significant difference after three years.

Violent Crime Rates Continue to Fall Among Juveniles and 
Young Adults 
Jeffrey A. Butts, John Jay College of Criminal Justice: Research and Evaluation 
Center (April 16, 2012) (1 page)

This report summarizes recent trends in juvenile arrest rates 
for the four offenses in the FBI’s Violent Crime Index: murder, 
forcible rape, robbery, and aggravated assault. Of the estimat-
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ed 1.6 million juvenile arrests by U.S. law enforcement agen-
cies in 2010, nearly 76,000 of those involved violent offenses. 
Between 1994 and 2004, arrest rates for violent offenses gener-
ally fell for every age group. There has been an even greater 
decline in juvenile violence since 2004, with 2010 murder 
arrest rates down to levels below those in 1980. The violent 
crime drops among older juveniles (ages 15-17) and young 
adults (ages 18-24) have been particularly dramatic.

B. Juvenile Justice Reform

Delinquent by Reason of Poverty 
Tamar Birckhead, 38 Washington University Journal of Law and Policy 53 (2012) 
(42 pages)

This article explores the disproportionate number of low-in-
come children in the juvenile justice system. The author dis-
cusses the most common points of entry into juvenile court, 
such as the child welfare system, public schools, retail stores, 
and neighborhood police presence, and connects these points 
of entry with the disproportionality. Specifically, the author 
argues that youth in poverty are more likely to enter the ju-
venile justice system because they are more likely to be in the 
child welfare system or to have a heightened police presence 
in their neighborhoods. Additionally, the author argues that 
often the court systems’ focus on the needs of the child, in-
stead of the evidence, lead to the child being labeled delin-
quent and remaining in the juvenile justice system. The article 
concludes with strategies for reversing this trend and chal-
lenges likely to be encountered by reform. 

Juvenile Justice Reform 
Tamar R. Birckhead, 20 Journal of Law and Policy 15 (2011) (32 pages)

This article begins with the question, what, if any, effect will 
Roper v. Simmons and its progeny have on the overall nature 
of juvenile justice policy? While many see J.D.B., Graham, and 
Roper as part of a movement towards reform, the author feels 
that the effect is overstated. She notes that there is little evi-
dence to show how courts can really change the underlying 
policy unless there are certain incentives for courts to change, 
costs to the courts in not changing their policy, parallel insti-
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tutions to help implement change, or additional resources in 
place. Through the use of examples such as Brown v. Board of 
Education and In re Gault, the article explains that, while these 
“paramount” cases may have presented a view of advance-
ment in social policy, their actual ability to affect such change 
was very small. She also asserts other policy reasons behind 
reforms to push for change in the areas affected by the three 
recent cases. The article concludes with only a small hope that 
these changes will continue to affect juvenile policy in the 
United States.

Keep the Courtroom Doors Closed so the Doors of Opportunity 
Can Remain Open: An Argument for Maintaining Privacy in 
the Juvenile Justice System 
Leila R. Siddiky, 55 Howard Law Journal 205 (Fall 2011) (35 pages)

The article begins with a summary of the juvenile justice sys-
tem in the United States, including an overview of Washing-
ton, D.C.’s juvenile justice system. The article then explores 
the right to privacy and the functions of privacy in the juvenile 
justice system, with the consequences of the loss of privacy 
for juveniles, including the loss of education or employment 
opportunities, loss of public housing for their families, loss of 
other government benefits, and possibly immigration status. 
The article concludes with recommendations for reform and 
arguments against further eroding of juvenile privacy.

Resolution, Reinvestments, and Realignment: Three Strategies 
for Changing Juvenile Justice
Jeffrey A. Butts and Douglas N. Evans, John Jay College of Criminal Justice 
Research and Evaluation Center (2011) (29 pages)

This report reviews the history and development of state-
based reform strategies to reduce the demand for confine-
ment and to supervise as many young offenders as possible 
within their communities, and analyzes the impact of these 
reforms on policy, practice and public safety. In this national-
level analysis, the authors look at the following three main 
sources of influence ordinarily driving such reform: “resolu-
tion” - the direct managerial influence over system behavior; 
“reinvestment” - the financial incentives to change system 
behavior; and “realignment”- the organization and structural 
modifications to alter system behavior.
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The Criminal Child and Its Potential for Change: A Presumption 
in Favor of Re-Habilitation in Sentencing Juvenile Offenders 
Prateek Shukla, 38 New England Journal on Criminal and Civil Confinement 379 
(2012) (18 pages)

This article examines why rehabilitation is so crucial to ju-
venile offenders by analyzing a psychological phenomenon 
known as the “self-fulfilling prophecy” and explaining its 
role in juvenile recidivism. The article argues that because 
children’s self-images are heavily influenced by the way oth-
ers treat them, it is critical for society to make juveniles aware 
of their potential for change. The author analyzes Supreme 
Court decisions, recognizing juvenile offenders’ need for re-
habilitation, including Roper v. Simmons and Graham v. Florida, 
which are particularly relevant because of their discussions of 
the psychosocial differences between juvenile and adult of-
fenders. The article explains why Congress should expand on 
the protection in the Federal Juvenile Delinquency Act (FJDA) 
in order to prevent juveniles from developing a criminal self-
concept and provides a model addendum to the FJDA. The 
article concludes by stressing that when states put rehabilita-
tion first, the results provide a much more hopeful picture for 
juveniles.

There Are Two Sides to Every Story: Collaboration Between 
Advocates and Defenders in Achieving Systemic Juvenile 
Justice Reform 
R. Daniel Okonkwo, Dylan Nicole De Kervor, 15 University of Pennsylvania 
Journal of Law and Social Change 435 (2012) (19 pages)

This article explores how practicing juvenile defenders and 
policy advocates can work together to achieve systemic ju-
venile justice reform, and discusses examples of advocacy 
efforts undertaken in different states designed to implement 
systemic reforms (e.g., raising the age minimum for man-
datory transfer and shifting away from secure detention to-
wards community-based services). The author provides an 
overview of the components that comprise a state’s juvenile 
justice system and discusses what factors are important in 
analyzing that system. The article concludes that to provide 
effective agency and representation, defenders need to be in-
formed of the latest advancements in juvenile justice reform 
and integrate these developments into their work.
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C. Public Opinion

Public Attitudes Toward Juveniles Who Commit Crimes: The 
Relationship Between Assessments of Adolescent Development 
and Attitudes Toward Severity of Punishment 
Terrence T. Allen, Eileen Trzcinski, and Sheryl Pimlott Kubiak, 58 Crime & 
Delinquency 78 (2012) (26 pages)

This article examines the link between assessments of ado-
lescent development and attitudes toward the appropriate 
punishment for juveniles who have committed homicide or 
assisted homicide. The article begins by reviewing the exist-
ing literature on public opinion toward juvenile crime and 
discussing developmental research revealing differences 
between the thought processes and behavior of adolescents 
and adults. The authors present their statewide survey, which 
tested a set of hypotheses about the link between attitudes 
toward adolescent development and attitudes toward pun-
ishment. The results of the study provide strong support for 
the proposition that people are influenced by human devel-
opment theory in terms of how they formulate their opinions 
regarding the sentencing of juvenile offenders. The article 
concludes with a discussion of the policy implications of the 
survey.

Public Opinion Regarding Juvenile Life Without Parole in 
Consecutive Statewide Surveys 
Sheryl Pimlott Kubiak and Terrence Allen, 57 Crime & Delinquency 495 (2011) 
(22 pages)

This article reports on the findings of two statewide surveys 
conducted in Michigan addressing public opinion on the use 
of life without parole (LWOP) sentences for juveniles. The ar-
ticle gives an overview of Michigan’s juvenile sentencing his-
tory and addresses its current standing as a state with some of 
the highest rates of youth serving LWOP in the country. The 
article also discusses the sparse public opinion data on LWOP 
for juveniles in general and the absence of data addressing 
the current question of public opinion toward juveniles serv-
ing LWOP in adult facilities. The results of the studies show 
that support for LWOP diminished considerably when re-
spondents were given a choice of sentencing options rather 
than asked simply whether they agreed or disagreed with the 
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policy. The article concludes by noting the need for more nu-
anced and complex discussions and polling language, as well 
as policy alternatives.

D. Prevention, Intervention & Diversion

Hot Spots of Juvenile Crime: Findings from Seattle 
Office of Juvenile Justice and Delinquency Prevention, David L. Weisburd, 
Elizabeth Groff, and Nancy Morris (October 2011) (16 pages)

This report summarizes the results of a study on the distribu-
tion of juvenile crime in Seattle, finding that juvenile crime 
rates vary greatly from neighborhood to neighborhood or 
even street to street. Fifty percent of all juvenile crime inci-
dents occurred in one percent of all street segments (blocks 
between two intersections). These “hot spots” were usually 
public places where youth gather, such as schools, malls and 
other commercial areas. The report theorizes that closer su-
pervision of public areas where youth congregate may help 
reduce juvenile crime rates.

Truth About Consequences Fact Sheet 
National Juvenile Justice Network (January 23, 2012) (3 pages)

This research summary explains a recent study on the juve-
nile justice system, indicating the least restrictive interven-
tions for youth, rather than traditional processing and incar-
ceration, result in the best public safety outcomes, in nearly 
all instances. The research summary briefly discusses the key 
findings of the desistance study, which found that compared 
to formal system processing, diversion is more effective at ad-
dressing delinquency and more cost-effective, and youth with 
prior offenses are most negatively affected by formal system 
processing.
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E. State Studies

Arkansas Youth Justice: The Architecture of Reform
Pat Arthur and Christopher Hartney, Arkansas Youth Justice (February 2012) 
(47 pages)

This report focuses on the transformation of the Arkansas juve-
nile justice system. It explains Arkansas’ juvenile justice struc-
ture prior to the reform efforts, discusses the reform efforts, 
including the overarching themes and specific changes imple-
mented, and presents a vision for changes in the future that 
will result in positive outcomes. The report includes reforms 
impacting secure detention, coordinated efforts between de-
linquency and dependency systems, disproportionate minor-
ity contact, and community-based programs. The appendices 
present information on the methodology and statistics related 
to the research outcomes discussed in the report.

Gideon Alert: Undue Prosecutorial Influence on the 6th 
Amendment in Utah 
David Carroll, National Legal Aid & Defender Association (August 26, 2011) 
(2 pages) 

This article summarizes the findings from a recent report by 
the American Civil Liberties Union of Utah (ACLU-Utah) 
which indicates that Utah fails to uphold its state and con-
stitutional obligation to respect the professional indepen-
dence of the public defenders whom it engages. In many of 
the counties looked at in the study, the local prosecutor is 
responsible for selecting opposing defense counsel and often 
helps to negotiate the terms of defender contracts. The article 
focuses on the particularly troubling situation in San Juan 
County, where the majority of the felony and misdemeanor 
cases filed in 2010 were assigned to a single attorney, paid by 
a flat fee, with no additional compensation provided for ap-
pellate work. The ACLU report also reveals that the county 
prosecutor was reviewing the substantive work of the public 
defense attorney before it was submitted to the court. While 
an effective defense serves to improve the overall quality and 
effectiveness of law enforcement, the author points out that 
when the defense is beholden to the prosecution, it under-
mines those benefits.
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Failing Gideon: Utah’s Flawed County-By-County 
Public Defender System
American Civil Liberties Union of Utah (August 24, 2011) (100 pages)

State of Juvenile Justice in Wisconsin – What Do We Really 
Know?
Wisconsin Council on Children and Families (October 2011) (17 pages)

This article begins by discussing Wisconsin’s decline in youth 
crime, which resulted in the decreased use of juvenile facili-
ties, but has had little effect on crime. The article charts the de-
crease in the number and rates of juvenile arrest, the decrease 
of delinquency petitions, and the decrease in juveniles sent 
to adult court in the state of Wisconsin. Although there has 
been a decrease in juvenile crimes and consequences in Wis-
consin, this article states that Disproportionate Minority Con-
tact (DMC) remains prevalent in the juvenile justice system. 
This article argues that promoting community safety, holding 
youth accountable, and developing pro-social competencies 
in youth will better promote community safety than locking 
up youth. The author concludes that the best way to continue 
the decrease in youth crimes is to return 17 year olds to the 
juvenile system, reaffirm that which is known to work with 
youthful offenders, and reinvest the savings from reduced in-
carceration into community alternatives and proven preven-
tion strategies.

Youth Reentry Improvement Report 
Illinois Juvenile Justice Commission (November 2011) (80 pages)

This report states that Illinois’ juvenile justice system is not 
doing enough to prepare detainees to re-enter their com-
munities and reduce recidivism rates, and proposes ways to 
improve the re-entry process. The Commission presents the 
findings from its comprehensive study of the release system 
and concludes that it is dysfunctional enough to undermine 
the rehabilitation and public safety goals of the entire juve-
nile justice system. The system does a poor job of tracking 
and managing released youths, violates youths’ due process 
rights, and is generally costly and inefficient. The Commis-
sion concludes this report with a series of recommendations 
for reforming the system.
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A. Generally

Disregarding Graduated Treatment: Why Transfer Aggravates 
Recidivism 
Kristin Johnson, Lonn Lanza-Kaduce, and Jennifer Woolard, 57 Crime and 
Delinquency 756 (2011) (23 pages)

This article explores the relationship between juvenile trans-
fer and recidivism. Traditional studies have found that the 
transfer of juveniles into the adult correctional system leads 
to higher rates of recidivism. The authors hypothesize that 
the relationship between juvenile transfer and recidivism is 
more complicated than traditional studies recognize, and that 
the types of sanctions imposed or not imposed on offend-
ers should be considered as well. The authors’ research con-
cludes that the correctional history, specifically leapfrog and/
or failure to use graduated interventions, predict recidivism 
better than earlier research methodologies that focus only on 
transfer. 

Falling Through the Cracks: A New Look at Ohio Youth in the 
Criminal Justice System 
Children’s Law Center Inc. (2012) (16 pages)

This report discusses the key research and findings related 
to youth in adult court, youth placed in adult facilities, and 
the re-entry of these youth back into the community. The re-
port focuses on the resulting decrease to public safety and 
the exposure of youth to long-lasting harms. After discussing 
national research, trends and data related to youth in adult 

Youth in Adult Court

16
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court, the report focuses on the steps Ohio has taken to reduce 
the number of youth in the adult criminal justice system and 
makes recommendations for Ohio to continue the reduction. 

Executive Summary - Falling Through the Cracks: A 
New Look at Ohio Youth in the Adult Criminal Justice 
System 
Children’s Law Center (2012) (2 pages)

In Their Own Words - Falling Through the Cracks: A 
New Look at Ohio Youth in the Adult Criminal Justice 
System 
Children’s Law Center Inc. (2012) (8 pages)

Knowledgeable Judges Make a Difference: Judicial Beliefs 
Affect Juvenile Court Transfer Decisions 
Richard E. Redding and Kursten Brooke Hensl, 62 Juvenile and Family Court 
Journal 15 (Summer 2011) (10 pages)

This study examined how judges’ experiences and knowl-
edge about the effects of transfer and their attitudes about 
rehabilitation and punishment influence their transfer de-
cisions in juvenile cases. Participants included 232 juvenile 
and family court judges from around the country who com-
pleted a survey that presented a prototypical case involving 
a serious juvenile offender. The judges were asked to decide 
whether the juvenile should be transferred, to rate the youth’s 
rehabilitative potential, and to answer questions about their 
own beliefs towards transfer, rehabilitation, and punishment 
in the juvenile justice system. Among multiple findings, the 
study found that judges who believed in the deterrent effects 
of transfer were more likely to recommend that the juvenile 
be transferred and to rate the juvenile as having lower reha-
bilitative potential. The article concludes with a discussion of 
the implications of the study’s findings for judicial education 
and legal advocacy.

Lippman Urges Increased Age for Adult Prosecution of Teens 
John Caher, New York Law Journal (September 22, 2011) (4 pages)

This article highlights the key points made by Chief Judge 
Lippman in his speech about juvenile offenders. He has creat-
ed criminal courts in New York, specifically for 16 and 17 year 
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olds, that will function like family courts. In his speech, Judge 
Lippman discusses the problems associated with juveniles in 
the criminal court system, and the high recidivism rates of 
young offenders. His goal is to raise the age of criminal re-
sponsibility to 18. The special criminal courts will be used as 
evidence that his vision can work, while the legislature and 
governor consider passing a law that raises the age of crimi-
nal responsibility.

Citizens Crime Commission 
Chief Judge Jonathan Lippman (September 21, 2011) (24 pages)

New York Assembly Bill A09057D
(March 11, 2012) (11 pages)

OJJDP Fact Sheet: Delinquency Cases Waived to Criminal 
Court, 2008
Benjamin Adams and Sean Addie, US Department of Justice (December 2011) 
(4 pages)

This fact sheet discusses the types of mechanisms states have 
to handle juveniles in criminal courts. The fact sheet begins by 
discussing the three basic types of transfer laws and explains 
the different types of circumstances under which each type 
of transfer occurs. The fact sheet provides statistics on the 
types of cases handled in criminal court and the process the 
transferred cases follow. The fact sheet concludes with charts 
outlining the gender, racial, and ethnic differences of youth in 
adult court.

Re-Directing Justice: The Consequences of Prosecuting Youth 
as Adults and the Need to Restore Judicial Oversight 
Colorado Juvenile Defender Coalition (102 pages)

This report examines Colorado’s direct-file law, which gives 
prosecutors unilateral discretion to file charges against chil-
dren in adult criminal court. The report begins with a discus-
sion of the history of Colorado’s direct-file law and the pros-
ecution of children as adults. It then presents findings on the 
impact of this law, which include negative results for commu-
nity safety, black and Hispanic youth, youth who are not the 
most serious offenders, youth detained in adult jails, and the 
long term consequences of convicting youth as adults. In an 
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effort to address the negative outcomes of the direct-file law, 
the report presents recommendations for embracing data-
driven, research-based best practices.

Defending the Prosecution of Children in Adult Court
Kim Dvorchak, Colorado Juvenile Defender Coalition (2012) (66 Pages)

The Eighth Amendment Evolves: Defining Cruel and Unusual 
Punishment through the Lens of Childhood and Adolescence 
Marsha Levick, Jessica Feierman, et al., 15 University of Pennsylvania Journal of 
Law and Social Change 285 (2012) (38 pages)

This article construes recent developments in Eighth Amend-
ment jurisprudence as a return to the traditional purpose of 
the juvenile system, while still providing juveniles the full 
procedural and constitutional protections they have had 
since Gault. It presents recent research on adolescent develop-
ment that has shown that juveniles are immature, impulsive, 
vulnerable to peer pressure, and of malleable character. The 
authors review how neurological studies were used in Roper 
and Graham to conclude that children were less culpable than 
adults and demonstrates that most international courts agree 
that children are distinct from adults and cannot be punished 
the same way. The authors conclude Eighth Amendment no-
tions should be extended to conditions of incarceration.

J.D.B. v. North Carolina: The U.S. Supreme Court 
Heralds The Emergence of the ‘Reasonable Juvenile’ in 
American Criminal Law
Marsha Levick, 89 Criminal Law Reporter 753 (August 24, 2011) 
(5 pages)

Trying Juveniles as Adults: An Analysis of State Transfer Laws 
and Reporting
Patrick Griffin, Sean Addie, et al., Office of Juvenile Justice and Delinquency 
Prevention (September 2011) (28 pages)

This bulletin from the Office of Juvenile Justice and Delin-
quency Prevention provides an overview of state transfer laws 
across the nation. It examines the historical development of 
transfer policies and explains the many different mechanisms 
by which juveniles are transferred to adult court. It attempts 
to calculate the number and demographic profiles of juveniles 
whose cases have been transferred to adult court, but finds 
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that most states publicly release little or none of this data. It 
concludes by citing studies that suggest juveniles convicted 
in the adult system have a higher rate of recidivism and that 
existing transfer policies do not have a deterrence effect. 

B. Challenges to Transfer Statutes

In the Interest of V.A.
Supreme Court of New Jersey (Brief of Amici Curiae) (January 9, 2012) (68 pages)

This Amicus brief focuses on New Jersey’s transfer statute, 
N.J.S.A. 2A:4A 26, which permits the transfer of 16 and 17 
year old youth to the adult system upon motion of the pros-
ecutor. Amici ask the Supreme Court of New Jersey to reverse 
the judgment of the New Jersey Appellate Division, which 
adopted a “patent and gross abuse of discretion” standard for 
judicial review of prosecutorial waiver motions, and find that 
the Juvenile Court retains review authority over prosecutorial 
decisions to seek waiver of children from juvenile to criminal 
court. Specifically, Amici assert that the New Jersey statute is 
unconstitutional as applied because it deprived appellants 
of individualized consideration mandated by Kent v. United 
States, violating their due process rights under the United 
States and New Jersey Constitutions, and also in violation of 
the separation of powers clause of the New Jersey Constitu-
tion. Further, Amici point out that laws which expose young 
people to adult prosecution and imprisonment are inconsis-
tent with recent United States Supreme Court jurisprudence 
demanding differential treatment of youth due to their devel-
opmental status. The brief also raises the significant inequities 
in waiver laws where minority youth are waived to the adult 
system disproportionately and suffer disparate rates of incar-
ceration and collateral consequences of conviction.
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State of Minnesota v. Grigsby
Brief of Juvenile Law Center, Campaign for Youth Justice, and National Juvenile 
Defender Center as Amici Curiae (December 21, 2011) (27 Pages)

In this brief, Amici support a juvenile, Grigsby, who was tried 
and sentenced in adult court. The case against Grigsby was 
initially filed in juvenile court with a charge of second degree 
intentional murder; however, the case was certified to adult 
court based on a set of factors relating to the seriousness of 
the offense and Grigsby’s perceived capacity for rehabilita-
tion. In adult court, he was acquitted of the intentional mur-
der charge, but convicted instead on the lesser offenses of sec-
ond-degree felony murder and second-degree manslaughter. 
Amici argued that the certification hearing deprived him of 
due process since the judge considered only the intentional 
murder charge, of which he was ultimately acquitted. Amici 
underscored that juveniles are particularly susceptible to the 
pressure and coercion that are central to felony-murder and 
manslaughter, and that juvenile developmental status is rel-
evant to constitutional analysis.

C. JLWOP

An Eighth Amendment Analysis of Juvenile Life Without 
Parole: Extending Graham to All Juvenile Offenders 
Robert Johnson & Chris Miller (July 13, 2012) (22 pages)

This article argues that juvenile life without parole should 
be abolished in all cases, not merely the non-homicide cases 
post-Graham. Using the Supreme Court’s reasoning in Roper, 
the authors note that juveniles should not be classified along 
with the worst offenders. The article points out that if a per-
son spends life in prison, while it is not a literal death, it is a 
“civil death,” thereby making death the ultimate outcome in 
either case. Therefore, by having a JLWOP sentence, juveniles 
are still being treated the same as adult offenders receiving 
the death penalty. The article uses the Court’s reasoning to 
argue that juveniles are different and well suited for rehabili-
tation, but notes there is nothing rehabilitative about JLWOP. 
Based on this logic, the authors conclude that JLWOP is an in-
humane way of sentencing juveniles and should be abolished.
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Arrington v. Florida 
37 Fla. L. Weekly D155 (Opinion) (January 18, 2012) (15 pages)

This case explores the punishment of life without the possibil-
ity of parole for a juvenile convicted of felony murder. Origi-
nally the sentence was upheld, but was then revisited after 
the U.S. Supreme Court’s decision in Graham came down. In 
Graham, the Supreme Court held that the Constitution forbids 
a life sentence without parole for a juvenile “who did not com-
mit homicide.” Graham did not explore whether felony mur-
der was a non-homicide crime if the accused did not actually 
commit the killing. Here, the statute in question requires the 
court to impose a mandatory life without parole sentence for 
every juvenile convicted of felony murder. The court found 
that the sentence needed to be determined on a case-by-case 
basis and therefore the sentence could not be mandated by 
law.

Death Is Not So Different After All: Graham v. Florida 
and the Court’s “Kids are Different” Eighth Amendment 
Jurisprudence 
Mary Berkheiser, 36 Vt. L. Rev. 1 (2011) (62 pages)

This article begins by discussing the court’s decision in Graham 
v. Florida, which bans juvenile life without parole sentences 
for non-homicide offenses, and how the categorical carve-out 
directly impacts juvenile offenders who are currently serving 
life without parole sentences. The author then explores the 
Court’s two lines of cases leading up to Graham: those relat-
ing to noncapital and capital cases. Before Graham, the Court 
applied two distinct frameworks to the two categories: a bal-
ancing test for noncapital cases and a categorical approach for 
capital cases. However, the Court applied the categorical ap-
proach to Graham, even though it was a noncapital case. The 
article concludes by arguing for an “enlightened proportion-
ality review” for all juvenile offenders serving adult sentences 
in adult prisons.

Life without Parole Becomes 25 Years for Terrance Graham, 
Subject of U.S. Supreme Court Case 
Jeff Kunerth, Orlando Sentinel (February 24, 2012) (3 pages)

This newspaper article briefly describes the life of Terrance 
Graham. Graham was the titular party in Graham v. Florida, 
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a 2010 Supreme Court decision banning juvenile life without 
parole for crimes other than homicide. Graham was resen-
tenced by a state judge to 25 years imprisonment (of which he 
has served eight). The article discusses Graham’s childhood, 
and the availability of educational and vocational programs 
to him during his time in prison.

Miller v. Alabama
United States Supreme Court, Case No. 10-9646 (Opinion) (June 25, 2012) 
(62 pages)

On Monday June 25, 2012, the United States Supreme Court 
issued its opinion in Miller v. Alabama, No. 10-9646, and Jack-
son v. Hobbs, No. 10-9647, holding that “mandatory life with-
out parole for those under the age of 18 at the time of their 
crimes violates the Eighth Amendment’s prohibition on ‘cruel 
and unusual punishments.’” The Court reversed the decisions 
of the Arkansas Supreme Court and Alabama Court of Crimi-
nal Appeals and remanded the cases for further proceedings. 
In each of these cases, a 14-year-old was convicted of murder 
and sentenced to a non-discretionary term of life imprison-
ment without the possibility of parole. The question before 
the United States Supreme Court was whether imposing a 
mandatory sentence of life without the possibility of parole on 
a juvenile offender who was 14 at the time he committed mur-
der constitutes cruel and unusual punishment in violation of 
the Eighth Amendment. The Court extended the rulings in 
Roper and Graham to eliminate life mandatory sentences, as 
they bar consideration of children’s unique characteristics.

Oral Argument
(March 20, 2012) (73 pages)
 
Reply Brief of Petitioner Evan Miller
(March 13, 2012) (19 pages)
 
Brief of Respondent Alabama
(February 14, 2012) (82 pages)

Brief of Petitioner Evan Miller
(January 9, 2012) (132 pages)
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Oral Argument
(March 20, 2012) (51 pages)
 
Reply Brief of Petitioner Kuntrell Jackson
(March 13, 2012) (22 pages)

Brief of Respondent Ray Hobbs
(73 pages)

Brief of Petitioner Kuntrell Jackson
(January 19, 2012) (89 pages)

Miller v. Alabama
Alabama Court of Criminal Appeals, Case No. CR-06-0741 (Opinion) 
(June 25, 2010) (71 Pages)
 
Jackson v. Hobbs
Supreme Court of Arkansas, 2011 Ark. 49 (Opinion) (February 9, 2011) 
(11 pages)

Jackson and Miller: Hope for Children Sentenced To 
Die in Prison 
The Campaign for the Fair Sentencing of Youth (2012) (1 page)

This handout explores the implications of Miller v. 
Alabama and Jackson v. Hobbs after the Supreme Court 
declared that mandatory life-without parole sentenc-
es for children violates the Eighth Amendment prohi-
bition against cruel and unusual punishment.

Out of the Strike Zone: Why Graham v. Florida Makes it 
Unconstitutional to Use Juvenile-Age Convictions as Strikes to 
Mandate Life Without Parole Under § 841(b)(1)(A) 
Christopher J. Walsh, 61 American University Law Review 165 (2011) (37 pages)

This article argues that convictions for crimes committed as 
a juvenile should not count against a defendant for the pur-
poses of recidivist three strikes laws that mandate sentenc-
es of life without parole (LWOP). The author is particularly 
concerned with 21 U.S.C. § 841(b)(1)(A), which mandates a 
sentence of life without parole for an individual convicted of 
certain types of drug offenses who has previously been con-
victed of two or more felony drug offenses. He believes such 
a sentence is cruel and unusual punishment under the Eighth 
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Amendment because it is not proportional to the reduced cul-
pability of juveniles recognized by courts in Graham v. Florida. 
He argues that no legitimate penological goal is advanced by 
LWOP sentences in this situation. The author concludes by 
arguing that juvenile convictions should be considered under 
§ 3553(a), which grants judges wide discretion to consider in-
dividuals on a case by case basis rather than applying a cat-
egorical rule. 

Position Statement on Review of Sentences for Juveniles Serv-
ing Lengthy Mandatory Terms of Imprisonment
American Psychological Association (December 2011) (1 page)

This position paper states and defines the American Psycho-
logical Association (APA) position on policies regarding long-
term mandatory sentences without the possibility of parole 
for offenders younger than eighteen at the time of the offense. 
The APA believes all states should require reviews for all ju-
venile offenders who are sentenced to lengthy mandatory 
terms of imprisonment and take into consideration the ability 
of a youth to rehabilitate and mature. The position paper pro-
vides parameters within which the review should take place, 
how the review should be conducted, and what the review 
should include. 

The Lives of Juvenile Lifers: Findings from a National Survey
Ashley Nellis, The Sentencing Project (2012) (47 pages)

This report presents the key findings of a comprehensive in-
vestigation into the lives of juveniles who received life with-
out parole sentences. The investigation included collecting 
information on the lives of these youth prior to their sentence 
and on their lives while incarcerated. One of the tools used in 
the investigation was a national survey of “juvenile lifers,” 
which uncovered re-occurring childhood factors that likely 
lead to criminal behavior. The key findings are presented in 
this report and include frequent exposure to domestic and 
community-level violence, problems in school, friendships 
with delinquent peers, and familial incarceration. The report 
discusses the difficulties related to the admissibility of these 
factors in court and the court room experiences of these youth, 
who are often represented by court appointed attorneys. It 
concludes with recommendations for reform.
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D. Juvenile Adjudications & Sentencing 
Enhancements

DW’s Cautionary Tale 
John Mahoney and Cynthia McCollum, 37 William Mitchell Law Review 770 
(2011) (38 pages)

In this article, the authors use the case of a young man, DW, 
to show the repercussions of juvenile adjudication later in life. 
The authors note that in recent trends younger and younger 
children are being adjudicated, juveniles are being transferred 
to adult court in larger numbers, and the “Get Tough” legisla-
tion that was started in the 1990s is continuing to get stronger. 
Because of a lack of procedural safeguards, due process haz-
ards, and little post-conviction review, the likelihood of un-
fair juvenile adjudications rises. Reflecting on this trend, the 
article concludes by proposing that the Minnesota Supreme 
Court disallow juvenile adjudications in adult criminal court.

The Potentially Biasing Effects of Voir Dire in Juvenile Waiver 
Cases 
Sarah M. Greathouse, F. Caitlin Sothmann, et al., 35 Law and Human Behavior 427 
(2011) (20 pages)

Analyses of transcripts from cases with juvenile defendants 
have revealed that during the jury selection process, potential 
jury members are questioned about their attitudes toward ju-
venile waiver and their willingness to convict juvenile offend-
ers as adults. The authors conducted three studies designed 
to investigate whether this type of pre-trial questioning in-
fluenced jurors’ post-trial judgments of the juvenile’s guilt. 
Taken together, the results suggest that although juvenile 
qualification questions create pre-trial prejudice against a 
defendant, the bias may not be strong enough to influence 
jurors’ post-trial perceptions of guilt. The authors found that 
participants’ post-trial verdict decisions were only influenced 
by the strength of the trial evidence. Although the studies 
failed to find the anticipated effects of the voir dire process on 
juror decision making in criminal trials with juvenile defen-
dants, the authors contend that additional concerns remain.
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Twenty-Five to Life for Adolescent Mistakes: Juvenile Strikes 
as Cruel and Unusual Punishment
Beth Caldwell, 46 University of San Francisco Law Review 581 (May 2012) 
(74 Pages)

This article discusses the use of juvenile adjudications to en-
hance sentences. The author argues that the use of crimes com-
mitted by juveniles as prior convictions to enhance sentences 
under three strikes statutes constitutes cruel and unusual 
punishment. The article provides an overview of three strikes 
laws and reviews U.S. Supreme Court’s Eighth Amendment 
jurisprudence on punishments imposed under habitual of-
fender sentencing statutes, including the analytical frame-
work set forth by the Supreme Court in Graham v. Florida. 
Further, the author explores the interpretation and applica-
tion of the Graham framework in lower courts, and the author 
argues that the Graham framework should be used to analyze 
the constitutionality of juvenile strike cases. Throughout the 
article, the author references California statutes, case law, and 
the application of the Graham framework, concluding that the 
use of juvenile cases to enhance sentences under California’s 
three strikes law violates the Eighth Amendment.

What States Should Do to Provide a Meaningful Opportunity 
for Review and Release: Recognize Human Worth and Potential 
Gerard Glynn and Ilona Vila, 24 Saint Thomas Law Review 310 (Spring 2012) 
(33 pages)

This article plays off Roper v. Simmons’ and Graham v. Florida’s 
recognition that children should be treated differently than 
adults at the sentencing phase of the criminal justice system. 
The article begins by analyzing the science behind the Court’s 
mandate in Graham that non-homicide offenders should be 
allowed to demonstrate maturity and rehabilitation and 
summarizes what state courts and legislatures have done in 
compliance with that mandate. The article explores existing 
parole rules and the challenges minors face in proving their 
ability to rehabilitate. The article provides a model statute that 
legislatures can adopt to meet the mandate of Graham while 
still meeting their own state’s needs. The author ends by not-
ing that until children are prosecuted solely in juvenile court, 
children sentenced in adult court must have an opportunity 
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to show that they have grown into productive adults and be 
given consideration for early release.

E. Race & Ethnicity

Improving Juvenile Justice Policy in California: A Closer Look 
at Transfer Laws’ Impact on Young Men & Boys of Color
Jennifer Lynn-Whaley and Andrea Russi, The Chief Justice Earl Warren Institute 
on Law and Social Policy, University of California, Berkeley School of Law 
(August 2011) (8 pages)

This policy brief discusses California’s laws that allow for 
the transfer of youth to adult courts. The authors provide an 
overview of California transfer laws, including Proposition 21 
and Senate Bill 81, which increased the transfer of youth to 
adult court. The circumstances under which the transfer laws 
evolved, the disproportionately negative impact on black and 
Hispanic youth, and the lack of improvement in public safety 
and recidivism rates prompt the authors to make recommen-
dations for reform. The report concludes with the reform rec-
ommendations and examples of promising approaches.
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