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Welcome to the 2010 Juvenile Defender Resource Guide. This booklet 
contains a Table of Contents and Summaries of each item in 
the Guide. To access the complete documents, simply insert the 
enclosed CD into the appropriate drive of any computer. The 
Table of Contents will open on your screen, as it appears here. 
Follow the directions below to find, read, and print documents.

The materials in this Guide are all Portable Document Format (PDF) 
files in order to preserve their original formatting and design. To 
access them, your computer must have the Adobe Acrobat Reader 
program installed. You can download this program for free
at http://get.adobe.com/reader/.

How to use this digital format:

Access and read documents
To read summaries of the articles in the Guide, click on the 
topic of interest where it appears in the Table of Contents. 
To read any article in its entirety, go to the Summaries 
and then click on the title of the desired article. From any 
document, you can return to the Table of Contents by 
clicking on the “Back to Table of Contents” arrow at the 
top right corner of the page.

Information & Instructions
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Search for documents
You can search by keyword to find relevant documents. 
Start with the Summaries open on your computer screen, 
then hit Ctrl + F on your keyboard (press F while holding 
down the Ctrl button). When the “find” window opens, 
type in your keyword of interest. Adobe Reader will take 
you to the first place that word appears in the Summaries, 
and highlight your search term. You can click the “Find 
Again” button to move to the next place your keyword 
appears, and so on.

Search within documents
You can search by keyword within each document in the 
Guide. When you have a selected document open on your 
computer screen, use the Ctrl + F search tool as described 
above to jump to every place in the document that your 
keyword appears.

Print exactly what you need
This digital Guide contains much more material than in 
previous years when we distributed paper binders. We 
have included the complete text and references of articles 
and reports. As the Summaries section shows, many 
of the documents included are quite long. To print any 
document or selection of pages, just hit Ctrl + P on your 
keyboard.



v

Table of Contents

1. Advocacy in Juvenile Court .........................3
A. Competency Determinations ...................................... 3
B. Disposition .................................................................. 4
C. Generally ..................................................................... 4
D. Post-disposition/Aftercare .......................................... 6
E. Right to Jury Trial ...................................................... 6
F. Shackling ..................................................................... 8
G. Waiver ......................................................................... 9
H. Wrongful Convictions ............................................... 10

2. Case Law Review ........................................11

3. Child & Adolescent Development ..............13

4. Detention & Corrections .............................15
A. Conditions ................................................................. 15
B. Education .................................................................. 16
C. Fixed Restraints ........................................................ 16
D. Healthcare ................................................................. 17
E. Generally ................................................................... 19
F. Litigation Challenges ................................................ 19
G. Sexual Abuse ............................................................. 20



National Juvenile Defender Centervi

5.	 Evidence	&	Fact-finding .............................23
A. Cell Phone Evidence ................................................. 23
B. Fingerprint Evidence ................................................ 23
C.	 Firearm	&	Toolmark	Identification .......................... 24
D. Forensic Science........................................................ 25
E. Generally ................................................................... 25
F. Interrogations & Miranda .......................................... 27
G. Reid Interrogations ................................................... 29
H. Right to Transcript .................................................... 29
I. Search & Seizure ....................................................... 30

6. International Law ........................................33

7. Juvenile Indigent Defense ..........................35
A. Generally ................................................................... 35
B. Right to Counsel ....................................................... 36
C. Standards & Guidelines ............................................ 44

8. Legislative Developments ...........................47
A. California ................................................................... 47
B. Louisiana ................................................................... 48
C. Maine ......................................................................... 49
D. Summaries ................................................................. 49
E. Vermont ..................................................................... 50
F. Virginia ...................................................................... 50

9. Markers of Inequality ..................................53
A. Gender ....................................................................... 53
B. Lesbian, Gay, Bisexual and Transgender Youth ..... 55
C. Race & Ethnicity ....................................................... 55



2010 Juvenile Defender Resource Guide vii

10. Mental Health ..............................................61
A. Exposure to Violence ................................................ 61
B. Generally ................................................................... 62
C. Implications of Trauma ............................................. 63

11. Resources for Youth ....................................65

12. School-to-Prison Pipeline ............................67
A. Crime & Safety .......................................................... 67
B. Disabilities ................................................................. 68
C. Generally ................................................................... 70
D. Litigation Challenges ................................................ 71
E. Race & the School-to-Prison Pipeline ...................... 72
D.	 School	Resource	Officers ......................................... 73

13.	 Specific	Offense	Categories ........................75
A. Cybercrime ................................................................ 75
B. Gang-Related Offenses ............................................. 75
C. Juvenile Sex Offenses .............................................. 76

1. Generally ............................................................ 76
2. Policy Considerations ........................................ 77
3. Sex Offender Registration ................................. 78
4. Sexting ................................................................ 84
5. Statistics .............................................................. 88

D. Status Offenses ......................................................... 88

14. Systemic Issues ............................................91
A. Collateral Consequences ........................................... 91
B. Costs	of	Confinement ................................................ 92
C. Crime Prevention ...................................................... 93
D. Education .................................................................. 93
E. Generally ................................................................... 94
F. Juvenile Justice Reform .......................................... 96
G. Public Opinion .......................................................... 99
H. State Studies .............................................................. 99



National Juvenile Defender Centerviii

15. Youth in Adult Court .................................103
A. Challenges to Transfer Statutes .............................. 103
B. Generally ................................................................. 105
C. JLWOP ................................................................... 107
D. Research on Effectiveness ...................................... 111
E. Sentencing ............................................................... 112



Summaries





3

A. Competency Determinations

PowerPoint: Incompetency to Stand Trial in Juvenile 
Delinquency Proceedings
Sue Burrell, Staff Attorney, Youth Law Center (March 25, 2010) (15 pages)

This PowerPoint presentation discusses incompetence to stand trial 
in juvenile delinquency proceedings. Topics covered by the presen-
tation include, among others, characteristics of the juvenile justice 
population, California law on juvenile competence, problems expe-
rienced in addressing juvenile incompetence, formal competence 
proceedings in juvenile delinquency cases, reasons to resolve com-
petence cases without formal proceedings, what to include in expert 
evaluations of juvenile competence, and strategies to improve han-
dling of potential competence cases. 

 
Protocol for Competence in California Juvenile Justice 
Proceedings
Sue Burrell and Corene Kendrick, Youth Law Center (March 2010) (16 pages)

Unlike California’s adult criminal justice system, California law fails 
to address many issues that regularly arise in juvenile cases involv-
ing competence issues. This competence protocol is intended as a 
tool for the development of procedures in cases where competence 
may be an issue. The protocol incorporates Supreme Court and Cali-
fornia case law, as well as existing statutory law. Where no specific 
provisions exist in current law, the protocol offers suggestions or ap-
proaches that may be adapted to local practice, resources and inter-
agency relationships.

Advocacy in Juvenile Court

1
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B. Disposition

T.R. v. State of Florida
District Court of Appeal of Florida, Third District, Case No. 3D08-808 (Opinion) 
(January 20, 2010) (4 pages)

In this appeal, T.R. sought a new dispositional hearing on the grounds 
that the trial judge imposed a harsh punishment, in part, because T.R. 
maintained her innocence during the dispositional hearing. Before 
trial, T.R. refused multiple offers to enter a diversion program. The 
Third District Court of Appeal reversed the decision of the trial court 
stating that “it is our judgment that it is also nevertheless ‘clear’ from 
the record provided that T.R.’s election to assert her innocence and 
demand a trial was at least ‘a factor’ in the trial judge’s adjudication 
and disposition of this case.” In order to ensure T.R. received a fair 
hearing, the case was remanded to a different trial court judge. 

New Jersey Post-Disposition Advocacy Project, Client Intake 
Sheet
New Jersey Juvenile Indigent Defense Action Network (3 pages)

This client intake information sheet provides a sample of the kinds 
of questions to ask and information to obtain in preparation for a 
dispositional hearing.
 

C. Generally

Sharing Stories: Narrative Lawyering in Bench Trials
Paul Holland, 16 Clinical L. Rev. 195 (Fall 2009) (71 pages)

While substantial research has been done regarding the importance 
of narrative lawyering in jury trials, less inquiry has been done re-
garding the importance of narrative lawyering in bench trials. This 
article compares three different bench trials: a contracts case regard-
ing the Seattle Supersonics and two juvenile court cases, one regard-
ing a failed liquor robbery and the other regarding a domestic dis-
pute. In comparing opening statements, witness examinations, and 
closing statements, the article identifies many narrative strategies to 
help lawyers successfully argue their cases. First, the article argues 
generally that narrative lawyering is a successful technique during 
bench trials because judges and jurors have similar ways of process-
ing information. Second, the article asserts that illustrating a com-
plex and difficult story is more effective than trying to create black 
and white rules or purely evil and good characters. Third, the article 
encourages lawyers to take advantage of the ability to interact with 



2010 Juvenile Defender Resource Guide 5

the fact-finder, the judge, and to listen for opinions or biases in rul-
ings or questions. Fourth, juvenile defense attorneys should closely 
strategize how to approach evidence suppression hearings as these 
first impressions can significantly color the way in which a judge pro-
cesses information about the trial. Finally, the article makes recom-
mendations to address some of the issues hindering successful law-
yering during bench trials, including a modified voir dire for judges 
or appreciating the mediation-like construction of bench trials.

PowerPoint: Screening, Assessing and Evaluating Youth
Fran Lexcen, Child & Study Treatment Center in partnership with Models for 
Change (April 2010) (51 pages)

Dr. Fran Lexcen is a forensic examiner at the University of Washing-
ton’s Child Study and Treatment Center. This PowerPoint presen-
tation summarizes different methods of screening, assessment, and 
evaluation of youth in the context of the juvenile justice system. The 
presentation covers areas including forensic and therapeutic evalu-
ations, juvenile forensic experts, methods of Functional Assessment, 
obtaining evaluations, and best practices for using a report in court.
 

PowerPoint: Washington Initial Appearance Advocacy
George Yeannakis, Special Counsel, Team Child (29 pages)

This PowerPoint presentation discusses Initial Appearance Advo-
cacy. Topics explored in the presentation include disproportionate 
minority confinement, steps to prepare for an initial hearing, deten-
tion alternatives, what to do after the hearing, and information and 
contacts for representing noncitizen defendants.

 
Lack of Training in Juvenile System Risks Accountability
Eugene Hyman, The Daily Journal (February 23, 2010) (2 pages)

This article discusses the responsibility of the court, counsel, pro-
bation, probate investigators and social services to ensure children 
receive the services they need in order to thrive and succeed. The 
article describes juvenile judges’ lack of involvement in the train-
ing of prosecutors, public defenders, county counsel, social workers, 
and probation officers as a serious error that has negatively impact-
ed the juvenile system. The article proposes a plan of collaboration, 
informed decision-making and consistent court action that is only 
possible if each division of the court is made aware of the informa-
tion contained in other files of the court, and if each judge and par-
ticipant is able not only to obtain the same reports but have received 
the appropriate education and training to make informed use of the 
information.
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D. Post-disposition/Aftercare

Illinois Sample Request for Parole
Northwestern University School of Law, Bluhm Legal Clinic, Children and 
Family Justice Center (February 24, 2010) (6 pages)

This request for parole, written for a juvenile who is mentally retard-
ed, argues that the state juvenile detention facility cannot provide 
the extensive educational and rehabilitative services he requires. The 
petition presents the findings of an intelligence test and explains the 
implications for the client’s low functioning in different areas of in-
telligence. The petition goes on to describe how the juvenile deten-
tion facility cannot provide adequate services for the client and lays 
out a detailed plan for how the client will receive these services if 
granted parole.

 

E. Right to Jury Trial 

State of New Mexico v. Rudy B.
In the Supreme Court of the State of New Mexico, Case No. 31, 909 (Child/
Respondent’s Answer Brief) (April 19, 2010) (35 pages)

In this brief to the New Mexico Supreme Court, Rudy B. argues that 
the Court of Appeals decision holding that he was unconstitution-
ally deprived his right to a jury trial under the New Mexico statutory 
scheme must be upheld. Rudy B. argues that the judge acted in viola-
tion of the Sixth Amendment when he determined alone and not be-
yond a reasonable doubt that Rudy B.’s sentence should be increased 
beyond the statutory maximum to 25 years, and asserts that he is en-
titled to have a jury determine beyond a reasonable doubt whether 
or not he was amenable to rehabilitation. Moreover, Rudy B. argues 
that precedent requires that the that the maximum sentence a judge 
may impose is a sentence based solely on facts reflected in a jury 
verdict or admitted by the defendant; the statutory maximum is not 
the maximum sentence a judge may impose after finding additional 
facts. Therefore, the statutory maximum Rudy faced after his plea 
was confinement until age 21.
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State of New Mexico v. Rudy B.
In the Supreme Court of the State of New Mexico, Case No. 31, 909 (Amicus 
Curiae Brief of the Juvenile Law Center, The Children’s Law Center of 
Massachusetts, The Juvenile Justice Project of Louisiana, The National Juvenile 
Defender Center, The New Mexico Criminal Defense Lawyers Association, The 
Southern Juvenile Defender Center and Professor Barbara Fedders) (April 15, 
2010) (43 pages)

This amicus brief was written in support of an appeal pending before 
the New Mexico Supreme Court. A New Mexico juvenile brought 
this appeal when, after his adjudicatory hearing in juvenile court, 
the juvenile court judge found him not “amenable to treatment” and 
sentenced him to 25 years in adult prison. The amicus brief argues 
that the New Mexico Court of Appeals correctly decided that the 
New Mexico statutory scheme deprives juveniles of their right to a 
jury trial and is therefore unconstitutional under the Sixth Amend-
ment to the U.S. Constitution. Under the Supreme Court’s Apprendi 
case law, a defendant is entitled to a jury trial for any fact – other 
than the existence of a prior conviction – that might increase his or 
her sentence beyond the statutory maximum. The amicus brief ar-
gues that because the juvenile’s adult sentence – 25 years – was so 
significantly longer than the maximum juvenile sentence – approxi-
mately 3-1/2 years – and because the adult sentence could not be 
imposed without additional fact-finding, the “statutory maximum” 
was the maximum sentence this minor could have received in the 
juvenile system.

State of New Mexico v. Rudy B.
In the Court of Appeals of the State of New Mexico, Case No. 27,589 (Opinion) 
(July 30, 2009) (46 pages)

In this case, the Court addressed a challenge to the statutory proce-
dure under New Mexico’s Delinquency Act for determining whether 
a juvenile will be sentenced as an adult or a juvenile. Unlike many 
other states where courts first hold a transfer hearing to determine 
whether a youth’s case should be transferred to adult court, in New 
Mexico the court holds an amenability hearing after conviction in ju-
venile court to determine whether the court should impose an adult 
sentence. Thus, in New Mexico a juvenile offender – unless charged 
with first-degree murder – is tried entirely within the juvenile justice 
system, and whether to impose adult sanctions is only considered at 
the sentencing phase. On appeal the Court overturned New Mexico 
precedent in State v. Gonzalez and found that the Sixth Amendment 
and Apprendi apply to amenability hearings of youthful offenders 
and require a jury to determine facts necessary to impose an adult 
sentence. The Court reasoned that finding that a juvenile is not ame-
nable to treatment exposes him to “greater punishment,” an adult 
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sentence of 25 years compared to a juvenile sentence of three and a 
half years, and thus must be made by a jury and proven beyond a 
reasonable doubt. The case was remanded to the trial court for re-
sentencing. 

F. Shackling 

In Re: Amendments to the Florida Rules of Juvenile Procedure
Supreme Court of Florida, Case No. SC09-141 (Opinion) (December 17, 2009) 
(36 pages) 

Calling the widespread shackling of juveniles in court “repugnant, 
degrading [and] humiliating,’’ the Florida Supreme Court, in a 6-1 
opinion, issued a new juvenile court rule forbidding the restraint of 
juvenile offenders unless a judge determines shackles are necessary 
for one of three reasons: to prevent physical harm to the child or 
other people, to respond to a defendant’s history of disruptive court-
room behavior, or to curb a substantial risk of flight. In its decision 
the Court explicitly adopted recommendations from the 2006 Florida 
assessment by the National Juvenile Defender Center, which argued 
that the wholesale shackling of juveniles in Florida was contrary to 
the purpose of rehabilitating youth. Since the early 1980s the shack-
ling of juveniles has evolved as a security measure in Florida court-
rooms, so that juveniles brought from detention centers to appear 
before a judge were shackled and remained so in the courtroom. Ju-
venile justice advocates argued that, inter alia, the restraints make 
it difficult for the young prisoners to raise their hands when they 
swear to tell the truth, and to write notes to their attorneys during 
their hearings. The Florida Supreme Court issued its decision in De-
cember 2009, and the new rule took effect statewide in January.

John F. v. Carrion
Supreme Court of New York, Case No. 407117/07 (Summary Judgment Opinion) 
(January 25, 2010) (6 pages)

In this summary judgment opinion, the Supreme Court of New York 
examined the issue of whether Gladys Carrion in her capacity as 
Commissioner of the New York Office of Children and Family Ser-
vices (“OCFS”) “shackles all [OCFS] youth during transportation to, 
from and during court proceedings without first assessing whether 
the youth would pose a threat to the public,” thereby violating Title 9 
of the New York Code. The Court found for plaintiff and the class of 
individuals similarly situated and declared that it was (1) a violation 
of Title 9 to shackle the defendant, as well as children in OCFS custo-
dy, without first conducting a behavioral threat assessment, and (2) 
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a violation of Title 9 to join defendant’s hand and foot, as well as the 
hands and feet of children in OCFS custody, with a restraint belt and 
box. The Court also enjoined defendant Carrion from (1) shackling 
plaintiff and the class of individuals similarly situated without first 
conducting a behavioral threat assessment and (2) “hogtying” (i.e., 
shackling the hands and feet) of the plaintiff and class of individuals 
similarly situated.
 

G. Waiver 

Training Packet Re: Meaningful Opportunity to Confer Before 
Waiver
Meaningful Consultation Pilot Project, Juvenile Justice Center of Barry University 
School of Law, Law Offices of the Miami-Dade Public Defender, and the 
MacArthur Foundation’s Models for Change Juvenile Indigent Defense Action 
Network (2010) (9 pages)

Florida Rule of Juvenile Procedure 8.15(a) requires a child have “a 
meaningful opportunity to confer with counsel regarding that child’s 
right to counsel, the consequences of waiving counsel, and any other 
factors that would assist the child in making the decision to waive 
counsel.” This training packet outlines best practices for courts to fol-
low to ensure children meaningfully consult with an attorney before 
they make a decision to waive counsel. The training packet includes 
a list of the mandatory minimums for common juvenile offenses and 
a sample waiver of counsel form written in child-friendly language.

Compilation of Materials Re: Why Children Need Counsel
Juvenile Justice Center of Barry University School of Law (2010) (5 pages)

This compilation of materials provides information regarding Flor-
ida Rule of Procedure 8.165(a), which requires that juveniles have 
a meaningful opportunity to confer with counsel prior to waiving 
counsel. The materials include a document explaining why Rule 
8.165(a) is good (and necessary) public policy, a document providing 
examples/factual situations of why children need the Rule, a list of 
reported Florida cases in which children have waived counsel, and a 
compilation of Florida case law referencing the importance and need 
for Rule 8.165(a)
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N.S. v. State of Florida
District Court of Appeal of Florida, First District, Case No. ID08-2630 (Opinion) 
(February 18, 2010) (2 pages)

In this case N.S. appealed a final disposition order withholding adju-
dication of delinquency, but ordering restitution in amount exceed-
ing five thousand dollars because the court did not obtain the re-
quired written waiver of counsel. Although N.S. was advised at his 
disposition hearing of his right to have counsel appointed, the trial 
court failed to obtain the necessary written waiver, failed to discuss 
the pros and cons of waiving counsel, and failed to ensure that the 
waiver was knowing and voluntary. The case was reversed and re-
manded for a new hearing.

H. Wrongful Convictions
 
Intentional Wrongful Convictions of Children
Victor Streib, 85 Chi. Kent L. Rev. 163 (2010) (17 pages)

This article explores findings indicating that intentional wrong-
ful convictions of children are a significant problem in both crimi-
nal court and juvenile court. The article posits that the causes for 
wrongful convictions of children appear to be different from those 
for adult offenders. The article explores this theory by first outlining 
the well documented causes for wrongful convictions in adult cases, 
and then comparing and contrasting those causes with causes for 
wrongful convictions in children’s cases. The article concludes by 
exploring proposed changes to policies and procedures that might 
reduce these wrongful convictions.
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2007-2008 Survey of Juvenile Law
Michael J. Dale, 33 Nova L. Rev. 357 (Spring 2009) (36 pages)

This article summarizes recent case law developments in the state of 
Florida. The vast majority of cases come out of Florida’s intermedi-
ate appellate courts, particularly the Second District Court of Ap-
peal. A large number of cases deal with the statutory interpretation 
of Florida Statutes Chapter 39, “Proceedings related to children,” 
and Chapter 985, “Youthful offenders.” The article notes a number 
of cases in which the appellate courts have reversed trial courts’ de-
cisions on evidentiary matters.

Case Law Review

2
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Maturity in Adolescent and Young Adult Offenders: The Role 
of Cognitive Control
Anne-Marie R. Iselin, Jamie DeCoster, Randall T. Salekin, Law and Human 
Behavior, Vol. 33, No. 6 (December 2009) (23 pages)

This study examined the role of cognitive control in explaining the 
psychosocial maturity of adolescent and young adult male offend-
ers. The researchers separated psychosocial maturity into pro-social 
and criminal components, which were statistically unrelated and 
were explained by different variables. Individuals with higher lev-
els of pro-social maturity were older, had better proactive cognitive 
control, and had better short-term memory than those with lower 
levels of pro-social maturity. Individuals with higher levels of crimi-
nal maturity were older and had better reactive cognitive control 
than those with lower levels of criminal maturity. The implications 
of these findings with regard to juvenile justice policy and practice 
are discussed, with the researchers postulating that tasks designed 
to provide training in proactive control could be used to improve the 
pro-social maturity of delinquent adolescents.

What’s the Matter with Kids Today
Mark Hansen, American Bar Association Journal (July 1, 2010) (7 pages)

How could somebody so smart do something so dumb?” This article 
answers every parent’s question by arguing the main issue is that chil-
dren’s brains are simply immature. Through experiments and stud-
ies, scientists have shown that juvenile psychosocial development 
lags behind intellectual maturity beginning in the early teens and 
continuing through the mid-twenties. The result is decreased impulse 
control, a diminished ability to make long-term decisions, and an in-
creased susceptibility to peer pressure. In interviews with scientists 

Child & Adolescent Development

3
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and attorneys, this article discusses the science behind the Roper and 
Graham decisions and future implications for juvenile sentencing. 

The Development of Decision-Making Capacities in Children 
and Adolescents: Psychological and Neurological Perspectives 
and Their Implications for Juvenile Defendants
Praveen Kambam and Christopher Thompson, Behav. Sci. Law 27: 173-190 (2009) 
(19 pages) 

This article reviews the latest and most relevant research related to 
the development of decision-making capabilities in children and ado-
lescents who are defendants in the juvenile justice system. The article 
draws a distinction between cognition versus judgment in decision-
making, and reviews adolescent decision-making in laboratory and 
real world conditions. Two theoretical frameworks of decision-mak-
ing are examined – a cognitive-control system and a socio-emotional 
system – and potentially correlated neurobiological and psychologi-
cal findings are discussed. The article addresses the implications of 
research on development capacities as it relates to confessions and 
waiver of counsel, adjudicative competence and criminal responsi-
bility. Finally, the article explores how psychological and neurobio-
logical data have affected case law and existing statutes.
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A. Conditions
 
Fact Sheet: Independent Monitoring Systems for Juvenile 
Facilities
Center for Children’s Law and Policy (April 9, 2010) (6 pages)

This fact sheet outlines best practices common to effective indepen-
dent monitoring systems for juvenile facilities and provides exam-
ples of systems currently serving youth in facilities. Independent 
monitoring systems are programs for receiving and investigating 
complaints from youth that are separate from a facility’s internal 
grievance mechanism and as such allow for youth to report griev-
ances without fearing retaliation by facility staff and other youth. Ef-
fective systems are fully autonomous from agency control, support-
ed by clear statutory authority, given unrestricted access, adequately 
funded, and staffed with qualified individuals.

Conditions of Confinement: Findings from the Survey of 
Youth in Residential Placement
Anrea J. Sedlak and Karla S. McPherson, Juvenile Justice Bulletin, U.S. 
Department of Justice, Office of Justice Programs (May 2010) (16 pages) 

This report presents results from the Survey of Youth in Residen-
tial Placement (“SYRP”), describing the characteristics of facilities 
in which youth are confined and the programs provided to them. 
SYRP is the first comprehensive national study to gather informa-
tion about youth in custody by interviewing detained offenders. The 
report provides information about the security in facilities where ju-
veniles are housed, the types of youth offenders in each program, 
the disciplinary measures used in the facilities and youth’s access to 
legal representation and emotional support.

Detention & Corrections

4
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B. Education 

Improving the Education of California’s Juvenile Offenders: 
An Alternative to Consent Decrees
Stephanie Low, 57 UCLA L. Rev. 275 (October 2009) (45 pages)

California’s juvenile justice system, once a model system, has deni-
grated such that juvenile offenders are provided with little if any 
education while in juvenile wards. This article discusses how the 
system has failed, how current efforts to remedy the system are in-
sufficient, and makes recommendations for how advocates can work 
to improve the educational provisions of California’s juvenile justice 
system. In many juvenile wards, children are receiving far fewer than 
the required daily schooling minutes, teachers are frequently absent 
and provided in insufficient numbers, children are taken out of class 
frequently, and few, if any, of the staff place a high priority on chil-
dren’s education. Recent attempts to remedy the education system 
in juvenile wards came in the form of consent decrees – settlement 
agreements that result in the entry of an order by the court – such as 
that in the case of Farrell v. Harper. However, according to the article, 
consent decrees have not resulted in any substantive changes in edu-
cation provided in juvenile wards and are riddled with problems, 
such as limited accountability and time period of required adher-
ence. In the alternative, the article suggests a combination of leg-
islation, implementation guidelines and litigation, resulting in en-
forceable court judgments, to require implementation of educational 
reforms in California juvenile correctional facilities.

C. Fixed Restraints 

Memorandum Re: Restraints in Juvenile Court
Michael F. Edgerton, The Commonwealth of Massachusetts Administrative 
Office of the Juvenile Court (February 25, 2010) (4 pages)

This memorandum discusses an amendment to the Court Officers 
Policy and Procedure Manual of the Trial Court of the Common-
wealth of Massachusetts. The new policy and procedure creates a 
presumption that restraints will be removed from juveniles while 
appearing in a courtroom before a justice of the Juvenile Court, un-
less there is an order and specific finding by a Juvenile Court justice 
that restraints are necessary because there is reason to believe that 
the juvenile may try to escape, or that the juvenile may pose a threat 
to his or her own safety, or the safety of other people in the court-
room, or if it is reasonably necessary to maintain order in the court-
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room. Attached to the memorandum is the amendment along with a 
commentary explaining the legal analysis behind the new policy. 

D. Healthcare 

Health Care for the Juvenile Justice Population
Catherine A. Gallagher, Georgetown Journal on Poverty Law and Policy 
(Symposium Issue 2009) (14 pages)

Children in the juvenile justice system have more health problems 
and issues with access to care than children who are not in the sys-
tem. This article articulates six conclusions that can be made about 
the juvenile justice system and health care, and then posits six hy-
potheses for the reasons poor health is correlated with placement 
in a juvenile justice facility. In examining juveniles and health the 
author finds: 1) children in the juvenile justice system have a higher 
prevalence of nearly all health conditions than young people in the 
general population, 2) the juvenile system is not meeting the health 
care needs of the population, 3) the juvenile justice system has sig-
nificant obstacles to providing adequate care, 4) the type of system 
that would best serve youth is unclear, 5) the needs of the juvenile 
system are sufficiently clear to provide all the needed services, and 
6) there is a legal and philosophical mandate to provide health care 
to justice involved youth. As a result of the high prevalence of health 
problems among juvenile youth, the article hypothesizes about the 
possible connections between health and the juvenile justice system. 
These hypotheses include: 1) there is an underlying process that 
leads to both health problems and criminal behavior; 2) some health 
problems result in the juvenile interacting with the justice system; 3) 
high-risk behaviors are resulting in the health conditions; 4) being 
in the juvenile justice system results in health problems; 5) treating 
juveniles in the justice system will lead to overall greater outcomes; 
6) the juvenile justice system, health, and disadvantage interact in 
multiple ways. The article concludes that adequate health care is cur-
rently not provided through the justice system, despite the fact that 
youth represent a critical population, and urges the legal community 
to achieve a balance between the health and legal needs of youth in 
the system.
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Highlights: Health Care Needs of Girls in the Juvenile Justice 
System
Leslie Acoca, National Girls Health and Justice Institute (2009) (1 page)

This brief report provides statistics on the status of girls in the juve-
nile justice system and their health needs. The document includes in-
formation on the number of girls in the juvenile justice system and the 
rate at which that number is increasing. The key health findings are 
from the Girls Health Screen National Validation Study of 2009, con-
ducted by the National Girls Health and Justice Institute, which re-
ported on the percentage of girls with self harming behavior, exposed 
to TB, needing glasses, using drugs or alcohol, and other issues.

Improving Medical Screening for Detained Girls 
Leslie Acoca, National Girls Health and Justice Institute, Juvenile Law Center 
(April 2009) (76 pages)

This PowerPoint presentation provides the methodology, findings, 
and results of the Girls’ Health Screen (“GHS”) – a study that sought, 
among other things, to develop a gender-specific health screen to 
identify medical problems girls face, improve health care for girls in 
the juvenile justice and child welfare systems, and improve health 
outcomes. The presentation reviews the organization of the GHS, as 
well as specific processes the authors followed in conducting certain 
aspects of the GHS. In the three-region validation study seventy-five 
girls were interviewed, covering a wide range of both ages and rac-
es. The authors identified health issues that should be given priority 
based on the results of the study and the prevalence of the health 
issues. The GHS also looked at issues that could contribute to health 
problems, such as lack of a consistent or safe home, prevalence of 
gangs and weapons in the girls’ community, and access and barriers 
to health care. In examining the psychosocial aspects of the girls’ 
lives, the GHS focused on resilience factors and exercise and body 
image. Most of the professionals involved with the GHS found it 
easy to use and helpful, despite the amount of time it took to imple-
ment. The presentation also addresses some of the legal issues im-
peding the screening process. Finally, the presentation makes sug-
gestions for next steps regarding the screening tool.
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E. Generally 

PowerPoint: The Dangers of Detention
Sue Burrell, Staff Attorney, Youth Law Center (10 pages) 

This PowerPoint presentation provides information on the dangers 
of detention. The presentation discusses characteristics of the juve-
nile justice population, the impact detention has on the defense of 
a case and at the societal and personal level, and points to the An-
nie E. Casey Foundations Juvenile Detention Alternatives Initiative 
(“JDAI”) website for suggestions for detention alternatives. 

Two Decades of JDAI: A Progress Report
Richard A. Mendel, The Annie E. Casey Foundation (2009) (37 pages)

This report presents a comprehensive progress report on the state of 
the Juvenile Detention Alternatives Initiative (“JDAI”) and reforms 
in juvenile detention practices in jurisdictions in which the program 
operates. The report describes JDAI’s spread across the country: 
presently seventeen percent of the country’s youth live in JDAI ju-
risdictions. These jurisdictions have dramatically reduced the use 
of secure detention for juveniles and, through JDAI’s data-tracking 
initiatives, these jurisdictions can show corresponding reductions in 
juvenile crime, recidivism, and costs. In addition, JDAI sites have 
seen diminishing racial disparities in youth detention. The report 
concludes with a look forward at continuing replication of successful 
JDAI sites and considers ways in which JDAI can spur more compre-
hensive juvenile justice reform.

F. Litigation Challenges 

New York Legal Aid Society v. OCFS 
United States District Court Southern District of New York, Case No. 09 CV 
10582 (Complaint) (December 30, 2009) (57 pages)

This complaint brings a class action suit by nine named minor plain-
tiffs on behalf of “all present and future residents, sentenced by New 
York State Family Court judges after a finding of juvenile delinquen-
cy, confined in any of the facilities operated directly by the Office of 
Children and Family Services (OCFS) that OCFS classifies as ‘recep-
tion’ or ‘limited secure,’ and the Lansing Residential Center.” Plain-
tiffs allege that they were subjected to unconstitutional practices of 
excessive force by employees of OCFS and deprived of legally-re-
quired mental health services while in custody. The complaint pro-
vides detailed reports of the OCFS facilities at issue, the harsh physi-
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cal restraint treatments inflicted on confined youth at those facilities, 
and lack of available mental health services. The complaint includes 
detailed findings of the U.S. Department of Justice, the Governor’s 
Task Force, and others detailing conditions in the facilities. Plain-
tiffs seek declaratory and injunctive relief against the Commissioner 
of the New York State OCFS, and money damages against the in-
dividual OCFS staff defendants to redress violations of their rights 
under the Fourteenth Amendment. Plaintiffs also seek declaratory 
and injunctive relief against the Commissioner to redress violations 
of their rights under the Americans with Disabilities and the Reha-
bilitation Act. 

G. Sexual Abuse 

Special Report: Sexual Victimization in Juvenile Facilities 
Reported by Youth, 2008-9
Bureau of Justice Statistics, U.S. Department of Justice (January 7, 2010) 
(49 pages) 

As required by the Prison Rape Elimination Act of 2003, this Bureau 
of Justice Statistics report provides a comprehensive statistical re-
view and analysis of the incidents and effects of prison rape of ju-
veniles for the calendar year 2008-09. It represents findings from the 
first National Survey of Youth in Custody (NSYC), representing ap-
proximately 26,550 adjudicated youth held nationwide in state oper-
ated and large locally or privately operated juvenile facilities.

Virginia Should Stand for Children’s Safety
Lisa Stannow and Melissa Cortex Goemann, Richmond Times Dispatch 
(January 11, 2010) (2 pages)

This article notes that thirteen percent of children in the custody of 
the Virginia Department of Juvenile Justice report sexual victimiza-
tion, and in the vast majority of cases the government officers who 
are supposed to protect the children are the perpetrators of the sex-
ual abuse. Such abuse can result in significant long-term harm to the 
children. Additionally, this sexual abuse is preventable. Prisons that 
do not tolerate sexual abuse and make efforts to separate vulnerable 
detainees have significantly lower rates of abuse than other facili-
ties. The federal government has legislated on the issue in the Prison 
Rape Elimination Act. However, the federal government has been 
moving slowly to implement the legislation and the article argues 
that the delay is risking the lives and well-being of young people 
and asserts that expedience is necessary. 
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National Prisoner Rape Elimination Commission Report
(June 2009) (276 Pages)

The Prison Rape Elimination Act of 2003 created a national commis-
sion to “study the causes and consequences of sexual abuse in con-
finement and to develop standards for correctional facilities nation-
wide. . . .” This is the Commission’s final report and makes nine find-
ings including how to understand and prevent sexual abuse, how 
to deal with the victims and perpetrators of abuse, and the ways 
in which special populations are at higher risk for sexual abuse. In 
the section devoted to juveniles, the report identifies the character-
istics and detention practices that put juveniles at heightened risk 
for sexual abuse. Characteristics including a history of abuse, sex, 
sexual orientation, gender identity, mental or physical disabilities, 
and lack of experience with the justice system all put juveniles at 
a greater risk of abuse. The report strongly endorses mandatory 
screening of all juveniles when they enter detention to determine 
their individual risk level for being a victim or perpetrator of sexual 
abuse. This information should then be used to place juveniles in 
safe housing and programs while in detention. In addition, the re-
port urges the creation of systems that encourage reporting of sexual 
abuse and help young victims heal after the incident. Juvenile de-
tention facilities must have comprehensive and specialized medical 
and mental health care for juveniles who are perpetrators of sexual 
abuse. The report also finds that juveniles are especially endangered 
when housed with adult inmates and are vulnerable to sexual abuse 
even when supervised in community programs.

Standards for the Prevention, Detection, Response, and 
Monitoring of Sexual Abuse in Juvenile Facilities
National Prisoner Rape Elimination Commission (June 2009) (82 Pages)
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A. Cell Phone Evidence 

An Approach to Cell Phone Evidence for Criminal Defense 
Attorneys
Daniel Gelb, The Champion (November 2009) (10 pages)

This article outlines legal considerations regarding electronic evi-
dence that may be stored on a client’s cell phone. Today, cell phones 
are capable of recording not only when and to whom calls are 
placed, but potentially also the user’s location, pictures, and email. 
The article walks through the process of determining whether such 
evidence may exist and the statutes and case law regarding retrieval 
of such evidence. Applications of the Communications Assistance 
for Law Enforcement Act (CALE), the Electronic Communications 
and Privacy Act (ECPA), the Wiretap Act and the Fourth Amend-
ment to cell phone communications are discussed. Finally, the article 
suggests three ways to limit the use of cell phone evidence against a 
client: moving to suppress the evidence, challenging the admissibil-
ity of the evidence, and using expert witnesses to provide technical 
assistance and context for cell phone evidence.

B. Fingerprint Evidence 

California v. Greenwood
California Superior Court for the County of Los Angeles, Case No. BA351185 
(Order Re: Motion to Exclude Fingerprint Evidence) (February 10, 2010) (5 pages)

In this order, the Superior Court of California denied defendant’s 
motion to exclude testimony of a latent finger print expert (“LPE”) 
of a fingerprint “match” on the grounds that such evidence was im-

Evidence & Fact-finding
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proper scientific evidence pursuant to People v. Kelly, 17 Cal.3d 24 
(1976). The Court found that Kelly, which requires a heightened ad-
missibility test for new scientific techniques, did not apply to finger-
print evidence because such evidence was not “scientific” because 
a lay jury was capable of making a fingerprint determination on its 
own. The Court held that the defendant could address his concerns 
about the fingerprint evidence by vigorously cross-examining the 
LPE about fingerprint comparison techniques and conclusions using 
the standard framework for addressing expert opinion testimony.

C.	Firearm	&	Toolmark	Identification

U.S. v. Alls
United States District Court for the Southern District of Ohio Eastern Division, 
Case No. CR2-08-223(1) (Opinion) (December 7, 2009) (7 pages)

In response to a motion and Daubert Hearing, the Court held that fire-
arm and toolmark identification testimony is generally admissible so 
long as the scope of the testimony is limited to the expert’s observa-
tions, comparison, and analysis. The expert may not testify that the 
evidence is traceable to a single firearm to the exclusion of all others. 
The Court looked to a long history of cases in which courts found 
ballistics evidence to be “sufficiently reliable to warrant admission 
in some qualified form.” The Court noted that while the evidence 
may be reliable and persuasive, it is unscientific and cannot be used 
as definitive proof. The Court concluded that ballistics and toolmark 
identification is an inherently subjective analysis and allowing an 
expert witness to give a definite or unqualified identification would 
imply the analysis was scientific and objective. 

U.S. v. Alls
United States District Court for the Southern District of Ohio Eastern Division, 
Case No. CR2-08-223(1) (Tobin Affidavit) (43 pages)

In this affidavit, William Tobin, the former Chief Forensic Metallur-
gist at the FBI Laboratory in Washington, discusses the many limita-
tions of firearm toolmark analysis and criticizes the extent to which 
such analyses have been relied upon in courts as objective and de-
finitive evidence. According to Mr. Tobin, toolmark analysis relies 
on the premise that each firearm imparts a unique set of marks on 
the bullets and casings used in the weapon. Mr. Tobin states that 
there is simply no scientific basis for this foundational assumption. 
Mr. Tobin also criticizes the second premise upon which toolmark 
analysis relies: that the marks created by a firearm on the bullets and 
casings are consistent over a long enough period of time to allow 
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testing and analysis. In addition to concerns about the underlying 
theories of toolmark analysis, Mr. Tobin explains that toolmark ex-
aminers do not have objective criteria for asserting a match. The fo-
cus of the toolmark examiner is on finding similarities between the 
bullet or casing and the firearm, and examiners often do not exclude 
pairs that have a mix of similar and dissimilar marks. In short, Mr. 
Tobin believes “the forensic practice of firearms/toolmark associa-
tions lacks the rigor of science” and should not be permitted to ren-
der inferences implying an aura of infallibility generally associated 
with scientific endeavor.

D. Forensic Science 

American Statistical Association Endorsement, Strengthening 
Forensic Science in the United States: A Path Forward 
(May 3, 2010) (6 pages)

In this endorsement of the 2009 National Academies report, Strength-
ening Forensic Science in the United States: A Path Forward, the Ameri-
can Statistical Association Board of Directors supports the report’s 
thirteen recommendations for reform, including the establishment 
of an independent body, the National Institute for Forensic Science, 
to facilitate the development of scientific research and standard 
practices in forensic science. The endorsement notes that it is espe-
cially critical for the statistical community that the new agency use 
appropriate statistical practices to raise the level of forensic science 
in the United States. The endorsement provides six statistical prac-
tices essential for the proposed institute to achieve its mission: the 
need for well-designed experiments, use of well-accepted statistical 
methods for analysis of data, rigorous review of new data analysis 
methods, modern statistical quality control and quality assurance 
procedures, double-blind proficiency testing, and public availability 
of expert reports.

E. Generally 

Department of Justice Memorandum to Prosecutors Re: 
Guidance for Prosecutors Regarding Criminal Discovery
David W. Ogden, Deputy Attorney General (January 4, 2010) (5 pages)

This memorandum to Department of Justice (“DOJ”) prosecutors 
outlines guidance the DOJ adopted regarding criminal discovery. 
The guidance is “intended to establish a methodical approach to 
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consideration of discovery obligations that prosecutors should fol-
low in every case to avoid lapses that can result in consequences 
adverse to the Department’s pursuit of justice” and is subject to legal 
precedent, court orders and local rules. The discovery guidance out-
lines the procedures for gathering and reviewing discoverable infor-
mation, conducting reviews of that information, making disclosures, 
and making a record regarding disclosures.

Department of Justice Memorandum to Prosecutors Re: 
Issuance of Guidance and Summary of Actions Taken in 
Response to the Report of the Department of Justice Criminal 
Discovery and Case Management Working Group
David W. Ogden, Deputy Attorney General (January 4, 2010) (2 pages)

This memorandum gives a broad overview of the findings of the At-
torney General’s working group and states “incidents of discovery 
failures are rare in comparison to the number of cases prosecuted.” 
Nonetheless, the Department of Justice is issuing Guidance for Pros-
ecutors Regarding Criminal Discovery, which creates “minimum 
considerations that prosecutors should undertake in every case.” A 
discovery coordinator who will provide training and guidance on 
discovery matters has been selected from within each U.S. Attorney’s 
Office. Additional materials, guidebooks, and training on discovery 
and case management are planned for the near future.

Department of Justice Memorandum to Prosecutors Re: 
Requirement for Office Discovery Policies in Criminal Matters
David W. Ogden, Deputy Attorney General (January 4, 2010) (1 page)

This memorandum directs the office of each U.S. Attorney to cre-
ate a discovery policy with which all prosecutors in the office must 
comply. The policy should cover recurring discovery issues includ-
ing: timing of disclosures; disclosure of witness reports; providing 
disclosures beyond the Federal Rules of Criminal Procedure and 
foundational case law; national security and regulatory agency cas-
es; preparation of trial witnesses; and record keeping. This directive 
was in response to recommendations from the Attorney General’s 
working group review of the Department of Justice’s criminal case 
management and discovery policies.
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F. Interrogations & Miranda 

Florida v. Powell
United States Supreme Court, Case No. 08-1175 (Opinion) (February 23, 2010) 
(29 pages) 

In Florida v. Powell, the U.S. Supreme Court held in a 7-2 decision that 
a Miranda warning used by Florida police with an adult defendant 
was valid even though it did not specifically inform the suspect that 
his attorney could be present during questioning. Tampa police of-
ficers advised a criminal suspect that he had “the right to talk to a 
lawyer before answering [any] questions” and that he could invoke 
that right “at any time.” Over the objections of Justices Stevens and 
Breyer, the court held that the Miranda warning used by the Tampa 
police conveyed the relevant information. At issue was the case of 
Kevin Dwayne Powell, who was convicted of illegally possessing a 
firearm after telling police he bought the weapon “off the street” for 
his own protection. Before his confession, Powell signed a Miranda 
statement that included the words: “You have the right to talk to a 
lawyer before answering any of our questions. If you cannot afford 
to hire a lawyer, one will be appointed for you without cost and be-
fore any questioning. You have the right to use any of these rights 
at any time you want during this interview.” The Florida Supreme 
Court overturned the conviction, on the grounds that the police did 
not explicitly tell Powell he had a right to a lawyer during his police 
interrogation. In its majority opinion, written by Justice Ginsburg, 
the Supreme Court found that Powell was given enough informa-
tion. The Court emphasized that Miranda requires only that law 
enforcement officers “clearly inform” suspects of their legal rights, 
including the right to consult with counsel and to have counsel pres-
ent during interrogations. The Tampa Police Department’s warnings 
satisfied that standard because “[i]n combination, the two warnings 
reasonably conveyed the right to have an attorney present.”

Maryland v. Shatzer
United States Supreme Court, Case No. 08-680 (Opinion) (February 24, 2010) 
(35 pages) 

In Maryland v. Shatzer, the Court held that police may re-open ques-
tioning of a suspect who has asked for counsel if there has been a 
break in custodial interrogation of 14 days or longer. Justice Scalia 
wrote the opinion, which six other Justices joined in full. Justice 
Thomas concurred in part and concurred in the judgment; Justice 
Stevens concurred in the judgment. In this case, Michael Shatzer 
was already imprisoned for child sexual abuse in 2003 when police 
asked him about separate allegations that he had sexually abused his 
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3-year-old son. Shatzer declined to answer questions and asked for a 
lawyer. A police officer stopped the interrogation, and the case went 
dormant. But two and a half years later, when Shatzer’s son was 
old enough to offer new details, a different police officer questioned 
Shatzer in prison. This time, Shatzer waived his Miranda rights and 
made incriminating statements that led to his conviction. In revers-
ing the decision of the Maryland Court of Appeals that Shatzer’s 
statements could not be used, the Supreme Court concluded that 
Shatzer’s return to his normal pre-interrogation life in the general 
prison population for a period of two-and-one-half years before re-
interrogation constituted a sufficient break in custody to end the 
presumption that a Miranda waiver at a subsequent interrogation 
was the result of coercion. With respect to how much time needs 
to have passed between interrogation attempts, the Court chose the 
arbitrary period of 14 days.

Berghuis v. Thompkins
United States Supreme Court, Case No. 08-1470 (Opinion) (June 1, 2010) 
(46 pages)

In Berghuis v. Thompkins the Supreme Court reversed the Sixth Cir-
cuit in a 5-4 decision drafted by Justice Kennedy in which Justices 
Roberts, Scalia, Thomas and Alito joined. Justice Sotomayor filed a 
strong dissenting opinion, in which Justices Stevens, Ginsburg and 
Breyer joined. The Sixth Circuit, in a habeas corpus proceeding chal-
lenging a Michigan conviction for first-degree murder, had ruled 
that a statement by the accused was elicited in violation of Miranda. 
Michigan officers interrogated the defendant about a fatal shooting. 
At no point did the defendant say that he wanted to remain silent, 
that he did not want to talk with the police, or that he wanted an 
attorney. He was largely silent during the 3-hour interrogation, but 
near the end, he answered “yes” when asked if he prayed to God to 
forgive him for the shooting. The Court held that the defendant’s 
silence during the interrogation did not invoke his right to remain 
silent because a suspect’s Miranda right to counsel must be invoked 
“unambiguously.” The Court found that the accused’s uncoerced 
statement established an implied waiver given after receiving the 
Miranda warnings. 

T.C. v. State of Arkansas
Supreme Court of Arkansas, Case No. 09-1128 (Opinion) (May 14, 2010) 
(21 pages)

T.C. appealed his adjudication by the Ouachita County Circuit Court 
on the charge of second-degree murder for the death of his sister 
to the Supreme Court of Arkansas. While the Court ruled against 
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T.C. on several grounds, significantly, the Court held that a youth 
cannot give a knowing and intelligent waiver of is Miranda rights 
if he is given the wrong definition of “waiver.” T.C. was given no 
explanation of the waiver-of-rights form the first time he signed it 
and was merely asked to read it. The second time he was assigned to 
sign the form, T.C. stated that he did not understand what “waiver” 
meant and the definition given to him was voluntariness, which is 
patently wrong. The Court concluded that because the definition of 
waiver given to T.C. did not make clear that he was giving up his 
rights to remain silent and to the assistance of counsel, T.C. did not 
knowingly, voluntarily and intelligently waive his Miranda rights 
and held that his confession must be suppressed. 

G. Reid Interrogations 

Reid Training and Sensitivity to Developmental Maturity in 
Interrogation: Results from a National Survey of Policy
Jessica O. Kostelnik and N. Dickon Reppucci, Behav. Sci. Law 27: 31-379 (2009) 
(20 pages)

This article explores whether and how interrogation training pro-
grams account for the demonstrated fact that youthfulness is a risk 
factor in providing false confessions during criminal investigations. 
The goal of the study profiled in the article was to analyze the differ-
ences between police trained in Reid interrogation techniques – the 
most commonly cited interrogation training program – and those not 
trained in Reid techniques to determine any differences in their sensi-
tivity to the developmental maturity of young suspects. As part of the 
study, police officers completed surveys about their perceptions and 
practices during interrogation with children, adolescents and adults. 
The results indicated that Reid-trained police view adolescents as 
more mature and competent in the interrogation context than non-
Reid-trained police and use more psychologically coercive interroga-
tion techniques with adolescents than non-Reid-trained police. 

H. Right to Transcript 

Asfaw v. Commonwealth of Virginia
Court of Appeals of Virginia, Case No. 2496-08-4 (Opinion) (April 27, 2010)
(6 pages)

In this case the Court of Appeals of Virginia found that the trial court 
erred by not providing an indigent defendant with a preliminary 
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hearing transcript. The Court found that a sufficient basis existed to 
provide the transcript, and failure to provide the requested transcript 
under the facts was not harmless error. While the Court stressed that 
the right to a transcript is waived if the request is not timely, the 
Court held that “[a]n indigent defendant does not have to show a 
particularized need tailored to the facts of a particular case in order 
to be granted a transcript from a prior proceeding nor does an indi-
gent bear the burden of proving inadequate such alternatives as may 
be suggested by the State or conjured up by a Court in hindsight. It 
is enough that an indigent defendant asserts a reasonable basis for 
believing a transcript would serve as a valuable discovery device in 
preparation for trial or as a tool at trial itself for the impeachment of 
prosecution witnesses in order to be granted a transcript from a prior 
proceeding.”

I. Search & Seizure 

Safford Unified School District No. 1 v. Redding: A Missed 
Opportunity to Restore Fourth Amendments to School 
Children
Steve Disharoon, 44 U.S.F. L. Rev 659 (Winter 2010) (28 pages)

This note analyzes the Supreme Court case of Safford Unified School 
No. 1 v. Redding, a Fourth Amendment case, and argues that the 
Court erred in three respects: 1) the decision should have overturned 
the flawed precedent of New Jersey v. T.L.O., and recognized that 
school children are entitled to the same basic Fourth Amendment 
protections as adults; 2) the Court failed to put an end to the horrific 
practice of public school officials strip-searching students, and 3) 
the Court’s qualified immunity analysis was flawed in that it allows 
mere judicial disagreement to control whether a plaintiff is entitled 
to relief. In framing this argument, the article provides a review of 
relevant Fourth Amendment principals, as well as historical back-
ground to and factual discussion of the Redding case. 

You’re Only as “Free to Leave” As You Feel: Police Encounters 
with Juveniles and the Trouble with Differential Standards for 
Investigatory Stops Under In re: I.R.T.
Jonathan S. Carter, 88 N.C. L. Rev. 1389 (May 2010) (39 pages)

In the case In re I.R.T., the North Carolina Court of Appeals held that 
a juvenile’s age is a relevant factor in determining whether a po-
lice encounter amounts to a seizure under the Fourth Amendment. 
This note examines the consequences of the Court’s modification of 
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the free-to-leave test and argues that considering a defendant’s age, 
though appropriate in other legal contexts, is inappropriate in the 
seizure analysis because it risks transforming the test from objective 
to subjective. The article provides factual background on the In re 
I.R.T. case, an overview of Fourth Amendment jurisprudence, an 
examination of the logic underpinning the In re I.R.T. court’s deter-
mination that age is relevant under the free-to-leave test and also ad-
dresses the legal and common sense reasons age should not be con-
sidered in the seizure inquiry. The article concludes by cataloguing 
three unintended consequences of requiring differential standards 
for juvenile stops. 

PowerPoint: Massachusetts School Search and Seizure 
Training
Wendy Wolf, Juvenile Defense Network, Youth Advocacy Department/CPCS 
(25 pages) 

This PowerPoint presentation discusses search and seizure within 
the school system. Topics covered include criminalization of student 
behaviors, prevalence of police on campus, Fourth Amendment and 
expectations of privacy, the legal framework for school searches, as 
well as practice tips for how to handle discovery in school search 
and seizure cases.

Constitutional Law—Searches and Seizures by School 
Officials—Fourth Amendment Guarantees Students the Right 
to be Free from Unreasonable Searches at School
Joseph Shayeb, 79 Miss. L.J. 203 (Fall 2009) (12 pages)

This article discusses the facts, legal issues and holding set forth in 
the Supreme Court’s 2009 decision in Safford Unified Sch. Dist. No. 1 v. 
Redding. The article discusses the parameters of qualified immunity 
for school officials as it exists in current jurisprudence, and notes 
that the Redding decision granted students more extensive privacy 
interests by clarifying and enlarging the scope of a student’s Fourth 
Amendment rights to be protected from unreasonable search and 
seizure in the school setting. According to the article, while Redding 
clearly establishes a precedent that could result in liability for school 
officials who disregard their students’ Fourth Amendment rights and 
privacy, the practical impact of the decision will remain unclear until 
the decision is tested by challenging school searches in other, more 
difficult circumstances. Indeed, the article notes that the subsequent 
application of Redding by lower courts to complex fact patterns may 
prove difficult and result in inconsistent lower court holdings. 
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2008 Annual Report Inter-American Commission on Human 
Rights, Rapporteurship on the Rights of the Child 
(available online at: http://www.cidh.org/annualrep/2008eng/TOC.html)

This report of the Inter-American Commission on Human Rights 
(“IACHR”) commemorates sixty years of work by the Commission. 
The report includes the work Rapporteurships have done regarding 
the rights of indigenous peoples, women, children, persons deprived 
of liberty in the Americas, Afro-descendants and against racial dis-
crimination, and migrant workers and their families. With respect to 
children, the Rapporteurship on the Rights of the Child provided as-
sistance regarding rights violations pertaining to “imposition of life 
imprisonment without parole, conditions of detention and alleged 
violations of the right not to be separated from parents, the right to 
humane treatment, the right to health, the right to identity, child ex-
ploitation, protection of the right to have one’s reputation respected, 
and other matters.” Additionally, the Rapporteurship aims to elimi-
nate violence against children and has provided many advisory 
opinions to that effect. The IACHR has also signed a memorandum 
of understanding with UNICEF “to create a cooperation framework 
for the preparation of a special study on juvenile criminal justice.” 
The IACHR is also working with UNICEF to gather information for 
a report on the status of juvenile criminal justice in the Americas. 

Advocacy Strategies Training Manual
Defence for Children International (2009) (66 pages)

This manual provides a comprehensive plan for using the provisions 
of the United Nation’s Convention on the Rights of the Child to ad-
vocate for local juvenile justice reforms. In 2007, the Committee on 
the Rights of the Child published Comment No. 10, which encour-
aged countries to enact laws to promote juvenile diversion programs, 
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set a minimum age for criminal culpability, and discourage juvenile 
contact with the justice system. This manual uses Comment No. 10 
as a starting point for the development of a local advocacy strategy 
from defining the objectives of the strategy to monitoring and evalu-
ation of success. Eight planning steps are identified and described in 
detail. Additionally, the manual addresses basic proficiencies of an 
advocacy organization such as writing a press release, meeting with 
government officials, and creating promotional materials.

 
Locked up Far Away: The Transfer of Immigrants to Remote 
Detention Centers in the United States
Human Rights Watch (2009) (101 pages)

This report examines the U.S. policy of transferring immigrants to 
detention centers far from their homes during deportation proceed-
ings. The report asserts that in recent years the number of transfers 
has increased greatly due to Immigration Custom Enforcement’s 
(“ICE’s”) broad use of detention as a form of immigration control after 
restrictive immigration laws were passed in 2006 and in the absence 
of effective policies and standards to prevent unnecessary transfers. 
The report investigates the scope and human rights impacts of U.S. 
immigration transfers by drawing on previously unpublished ICE 
data, as well as interviews with detainees, family members, advo-
cates, attorneys and officials. With respect to children in particular, 
the report notes the deleterious effects transfer separations can have 
on families and especially on young children whose parents have 
been transferred too far for visiting. The report also addresses issues 
facing unaccompanied minors who are frequently sent to disparate 
parts of the country, as there are few detention centers -- only forty-
three in the entire country -- that can accept unaccompanied minors. 
Despite attempts to place these children in the least restrictive set-
ting, many of have already suffered trauma and, as a result, have 
extensive behavioral issues that result in them being sent to more 
restrictive and remote detention centers. The article concludes by 
providing recommendations for changes in U.S. policy.
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A. Generally 

The Cost of Justice: How Low-Income Youth Continue To Pay 
The Price of Failing Indigent Defense Systems
Katayoon Majd and Patricia Puritz, Georgetown Journal on Poverty Law & 
Policy, Volume XVI, Symposium Issue (2009) (41 pages)

This article asserts that juvenile indigent defense systems created 
in the wake of the Supreme Court’s decision in In re Gault, which 
held that all youth have the right to counsel regardless of income, 
have consistently failed to provide quality representation to the low-
income youth they were designed to serve. The article examines the 
range of structural, cultural and systemic barriers that impede ac-
cess to counsel and quality of legal representation to low-income 
youth, with a particular focus on juvenile indigent defense systems 
that serve only those youth who cannot afford private counsel. De-
spite the acute crisis in juvenile indigent defense, the article profiles 
recent innovations geared toward improving representation around 
the country, and also provides recommendations to guide compre-
hensive juvenile indigent reform in the states.
 

Juvenile Delinquency: The Case for Specialty Training
 Sue Burrell, The Daily Journal (January 14, 2010) (2 pages)

This article notes that California leads the nation in the number of 
young people facing delinquency petitions. The article highlights the 
serious consequences juveniles face as a result of adjudication, and 
describes the integral role juvenile defenders play in ensuring the 
integrity of the juvenile justice system. The author raises the ques-
tion of how well trained juvenile defenders are in the state of Califor-
nia, and discusses the results of a training survey conducted by the 
Pacific Juvenile Defender Center of juvenile defense counsel at two 
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statewide conferences in 2009. The survey responses confirm that al-
though some juvenile defense counsel practice in offices that provide 
ample training and ongoing resources, many do not. Indeed, survey 
findings showed that training at the very beginning of juvenile de-
fense careers is minimal at best in many offices. The results suggest 
that well-meaning, hardworking, but professionally ill-prepared at-
torneys represent all too many young people in the system.

Juvenile Defense Attorneys Speak Out
Sue Burrell, The Daily Journal (January 15, 2010) (2 pages)

This article, a follow-up piece to an earlier article highlighting the 
special skills and training needed to represent youthful offenders in 
California, discusses the Pacific Juvenile Defender Center’s efforts 
to develop and enhance the capacity of juvenile defense counsel in 
California. After results of a statewide survey of juvenile defense 
counsel revealed serious deficiencies in training among some prac-
titioners, the Pacific Juvenile Defender Center formed a relationship 
with MacArthur Foundation’s Juvenile Indigent Defense Action 
Network (“JIDAN”) to develop and initiate strategies to enhance 
training for juvenile defenders. The article profiles the current and 
future training initiatives.

The Legal Defense of Juveniles: Struggling But Pushing 
Forward
Ted Rubin, Juvenile Justice Update (June/July 2010) (4 pages)

This article examines current juvenile indigent defense problems 
and reform efforts from adolescent brain development and shack-
ling to high caseloads and systemic failures. The article mentions the 
Juvenile Indigent Defense Action Network’s efforts in areas such as 
waiver of counsel, role of counsel, and juvenile defense as a special-
ized practice and the collaborative work of the Regional Defender 
Centers.

B. Right to Counsel 

Washington v. A.N.J.
Supreme Court of Washington, Case No. 81236-5 (Opinion) (January 28, 2010) 
(33 pages)

The Supreme Court of Washington ruled that A.N.J., a juvenile who 
pleaded guilty to first degree child molestation, was entitled to with-
draw his guilty plea after judgment to avoid the manifest injustice 
created by the ineffective assistance of his counsel and the violation 
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of his due process rights by the trial court’s acceptance of his misin-
formed plea agreement. The Court harshly critiqued flat fee public 
defender contracts, which create a “system that discourages vigor-
ous defense and creates an economic incentive for indigent defense 
lawyers to plea bargain.” A.N.J.’s attorney, working under a flat fee 
public defender contract, did not meet the Court’s standard of “at 
the very least . . . reasonably evaluating] the evidence against the 
accused and likelihood of conviction . . . .” The Court held that such 
flat fee contracts can be used as evidence of ineffective counsel. The 
Court also found A.N.J.’s attorney did not form a confidential rela-
tionship with him and this failure may be considered when deter-
mining whether A.N.J.’s plea was knowingly, voluntarily, and intel-
ligently made. Additionally, the Court found that A.N.J.’s attorney 
permitted him and his parents to mistakenly believe that a juvenile 
conviction as a sex offender could be removed from his record and 
did not adequately differentiate A.N.J.’s criminal record as a sex of-
fender from the duty to register as a sex offender. Finally, the Court 
found that the trial court should not have accepted A.N.J.’s plea be-
cause he did not fully understand the “nature of the charge and con-
sequences of the plea.” In addition, A.N.J. did not understand the 
meaning of “sexual contact,” which requires the intent to achieve 
sexual gratification. Because A.N.J. was misinformed as to the con-
sequences of the plea and did not understand the charge, the Court 
held that he must be permitted to withdraw his plea to avoid mani-
fest injustice. 

Supplemental Brief of Petitioner 
(November 5, 2008) (29 pages) 

Respondent’s Objection to the Petition for 
Discretionary Review 
(September 12, 2008) (22 pages)

Corrected Petition for Discretionary Review
(March 18, 2008) (39 pages)

Washington v. A.N.J., Washington Court of Appeals, 
Division III, Case No. 81236-5

Opinion
(January 8, 2008) (7 pages) 
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Statement of Additional Authorities 
(May 29, 2007) (2 pages)

Reply Brief of Appellant
(May 9, 2007) (15 pages) 

Respondent’s Brief
(April 5, 2007) (36 pages) 
 
Brief of Appellant
(March 5, 2005) (40 pages)  

In Re Austin M.
Appellate Court of Illinois, Case No. 4-08-0435 (Brief of the Juvenile Law Center; 
The Loyola Civitas Childlaw Center; The Children and Family Justice Center; 
The Youth Law Center and the National Juvenile Defender Center as Amici 
Curiae in Support of the Respondent-Appellant) (November 19, 2009) (64 pages)

In this case a juvenile charged with a sex offense in a delinquency 
proceeding had a defense lawyer also acted as a guardian ad litem 
(“GAL”) (representing what he subjectively believed to be in the 
child’s best interests) per instruction from the court. The Juvenile 
Law Center, along with the Youth Law Center, National Juvenile De-
fender Center, Children and Family Justice Center and Loyola Civitas 
Child Law Center, filed an amicus brief arguing that a juvenile can-
not receive quality legal representation with a defense lawyer who is 
also a GAL because the two roles are contradictory. A GAL must act 
in his client’s “best interest,” and attorneys who act as GAL’s may 
provide ineffective assistance of counsel. The brief further argued 
that the Supreme Court’s guarantee of a juvenile’s right to counsel 
pursuant to In re Gault means the right to an attorney acting in his 
client’s expressed, and not best, interests.

Losing Hold of the Guiding Hand: Ineffective Assistance of 
Counsel in Juvenile Delinquency Representation
Barbara Fedders, Lewis & Clark Law Review, Vol. 14.2 (2010) (49 pages)

This article examines substandard legal representation for juveniles, 
the causes of such representation, and the inadequacy of the ineffec-
tive assistance of counsel (“IAC”) remedy for juveniles seeking to re-
dress the harms caused by deficient legal representation. The article 
begins by offering a critical appraisal of In re Gault, observing that 
the right to counsel for juveniles as framed by the opinion is in many 
respects inadequate to the task of ensuring due process. The article 
then draws on assessments of the juvenile justice system conducted 
by the National Juvenile Defender Center to describe the nature and 
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pervasiveness of substandard legal representation afforded to juve-
niles, and suggests reasons why substandard representation appears 
to be endemic in juvenile court. The viability of the IAC remedy is 
then considered and the types of arguments a juvenile might make 
are outlined; however, the article asserts that IAC claims do not con-
stitute a meaningful form of relief because, among other things, the 
legal doctrine and rules governing IAC claims create nearly insur-
mountable claims for juveniles. The article concludes by noting that 
IAC claims have some limited impact on the systemic problem of 
deficient representation in juvenile court, and urges child advocates 
demand reforms to the system for filing IAC claims.

Padilla v. Kentucky
United States Supreme Court, Case No. 08-651 (Opinion) (March 31, 2010)
(40 pages) 

In Padilla v. Kentucky, the U.S. Supreme Court held in a 7-2 decision 
that the Sixth Amendment’s guarantee of effective assistance of coun-
sel in criminal cases requires attorneys to advise their clients whether 
a guilty plea carries a risk of deportation. Justice Stevens wrote for 
the majority, with Justice Alito and Chief Justice Roberts concurring 
and Justices Scalia and Thomas dissenting. The decision establishes 
a constitutional obligation for defense attorneys to advise immigrant 
clients that a guilty plea carries a risk of deportation, although 21 
states and the District of Columbia already require their trial courts 
to advise defendants of the possible immigration consequences of 
guilty pleas. Twenty-seven states, arguing against Padilla, cautioned 
the Court that the cost of providing lawyers for poor immigrant de-
fendants would skyrocket because the states could also have to pay 
for immigration advice. The Court remanded the case back to the Su-
preme Court of Kentucky to determine whether Padilla’s guilty plea 
should be reversed because he was prejudiced by his lawyer’s failure 
to provide advice about pleading guilty and the risk of deportation.

Oral Argument
(October 13, 2009) (65 pages) 

Reply Brief of Petitioner Padilla
(September 9, 2009) (42 pages) 

Brief of Respondent Kentucky 
(August 10, 2009) (58 pages) 

Brief of Petitioner Padilla 
(May 25, 2009)(102 pages) 
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Wood v. Allen
United States Supreme Court, Case No. 08-9156 (Opinion) (January 20, 2010)
(13 pages) 

In Wood v. Allen, a seven-member majority of the U.S. Supreme Court 
affirmed the Alabama Supreme Court’s conclusion that during the 
sentencing phase of a capital case a defense attorney’s failure to pres-
ent evidence of the defendant’s impaired mental functioning did not 
constitute ineffective assistance of counsel because it might have 
been a “strategic” decision. Justice Sotomayor authored the majority 
opinion denying habeas relief to the petitioner and upholding the 
death sentence. Justice Stevens filed a dissent, joined by Justice Ken-
nedy. Wood was convicted of capital murder in 1993 for shooting his 
former girlfriend with a shotgun while she was sleeping. Wood chal-
lenged his death sentence on several grounds, including the decision 
by his attorney, Kenneth Trotter, not to introduce a psychologist’s 
report about Wood’s diminished mental capacity, a well-established 
mitigator in death penalty cases. Trotter had been admitted to prac-
tice for only five months when he was assigned to handle Wood’s 
sentencing hearing. During the course of the case, Trotter tried on 
several occasions to get more supervision and direction from more 
senior counsel, to no avail. The Alabama Supreme Court upheld 
Wood’s sentence, but a federal judge charged with handling Wood’s 
post-conviction review agreed with Wood that Trotter’s performance 
was incompetent. The U.S. Court of Appeals for the 11th Circuit re-
versed that federal judge’s decision. The U.S. Supreme Court agreed 
with the 11th Circuit Court of Appeals that there was ample evidence 
to support the state’s finding that Wood’s counsel made a strategic 
decision not to present mental health evidence.

A.S. v. State of Indiana
Indiana Court of Appeals, Case No.10A04-0911-JV-630 (Opinion)
(March 25, 2010) (12 pages)

In A.S. v. State, the Indiana Court of Appeals held that a youth and 
her mother did not knowingly and voluntarily waive their right to 
counsel in a case where the record was devoid of any discussion 
whatsoever regarding the right to an attorney, the advantages of 
retaining an attorney, and the youth’s ability to represent herself. 
In this case, prior to the initial hearing, A.S. and her mother were 
presented with a document entitled “Advisement of Rights for Ju-
venile Hearing” (Advisement). At the initial hearing, the trial court 
confirmed that A.S. and her mother had signed the Advisement 
but did not ask A.S. if she wanted legal representation, inquire as 
to whether she needed appointed counsel, or advise her as to the 
hazards of proceeding pro se. On this record, the Court determined 
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that A.S. and her mother had not knowingly and voluntarily waived 
her right to counsel because the Court could not find any evidence 
establishing that A.S. and her mother knowingly and voluntarily 
waived the right to counsel. Similarly, there was no evidence that 
they were advised of that right and the dangers of proceeding pro se 
and had a subsequent opportunity for a meaningful consultation on 
the issue. In fact, nowhere in the record did they actually express a 
desire to proceed pro se. Under these circumstances the Court found 
that A.S.’s adjudications were void, and reversed the judgment of 
the trial court.
 

Bellevue School District v. E.S.
Supreme Court of the State of Washington, Case No. 83024-0, Brief of Amicus 
Curiae Juvenile Law Center et al. (December 18, 2009) (37 pages)

This amicus brief supports the Washington Court of Appeals ruling 
below that a student has a due process right to counsel at the initial 
hearing of a truancy proceeding. The brief offers a national perspec-
tive and highlights the prevailing trend among states to secure coun-
sel for children in truancy proceedings, and argues that the complex 
sociological causes of truancy, as well as the potential collateral con-
sequences of an adjudication, require representation by counsel in 
truancy proceedings.

Response to Selected Arguments of Amici
(January 8, 2010) (6 pages)
 
Respondent’s Supplemental Brief on State 
Constitutional Issue 
(December 31, 2009) (6 pages)

Petitioner’s Supplemental Brief on State Constitutional 
Issues 
(December 16, 2009) (6 pages) 

Supplemental Brief of Amicus Curiae ACLU of 
Washington 
(December 18, 2009) (11 pages) 

Supplemental Brief of Petitioner (Revised) 
(October 28, 2009) (13 pages) 

Supplemental Respondent’s Brief 
(October 9, 2009) (14 pages) 
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Respondent E.S.’s Answer to Petition for Review and 
Answer to Motion to Accelerate Review on the Merits
(May 15, 2009) (10 pages) 

State’s Petition for Review
(April 28, 2009) (7 pages) 

Bellevue School District v. E.S.
Court of Appeals of Washington, Division One, Case No. 60528-3-I (Opinion) 
(January 12, 2009) (8 pages)

The Court of Appeals found that a child cannot be expected to ad-
equately represent her own interests at an initial truancy fact-finding 
hearing in which the school district must establish that it provided 
all statutorily required services to remedy the truancy before filing a 
petition in juvenile court. In Washington, children are not provided 
counsel at this initial truancy fact-finding hearing and instead are 
provided counsel at a later hearing for contempt of court if they vio-
late the court’s order from the initial hearing. More specifically, at the 
first hearing, the court usually orders the child to go to school; if the 
child fails to return to school, or misses any school, then the child has 
violated the court’s order, and can be held in contempt. At the point 
that the child is facing possible detention for contempt, the child is 
appointed an attorney. The Court rejected this process as insufficient 
because the child’s counsel cannot at that point challenge the origi-
nal finding of truancy from the initial hearing.

Kimberly Hurrell-Harring et al. v. State of New York et al.
Supreme Court of the State of New York, Albany County, Case No. 8866-07 
(Amended Class Action Complaint) (April 28, 2008) (173 pages)

This complaint addresses New York’s failure to create and support a 
public defense system that ensures indigent criminal defendants will 
receive meaningful and effective assistance of counsel. In November 
of 2007, the NYCLU filed this class action lawsuit on behalf of 20 
named criminal defendants who are or will be represented by public 
defenders, legal aid lawyers and assigned counsel. The lawsuit as-
serts that New York’s failure to provide adequate funding, resources 
and oversight to the public defense system threatens to deprive de-
fendants and the class they represent of their constitutional right to 
meaningful and effective assistance of counsel. The State moved to 
dismiss the case, and ultimately lost this motion when on May 6, 
2010 the Court of Appeals overturned the lower court and allowed 
the lawsuit to proceed.



2010 Juvenile Defender Resource Guide 43

Kimberly Hurrell-Harring et al. v. State of New York et al.
Court of Appeals of the State of New York, Case No. 66 (Opinion) (May 6, 2010) 
(33 pages) 

In a victory for plaintiffs, the Court of Appeals of the State of New 
York reinstated a portion of the complaint dismissed by the lower 
court based on the State of New York’s motion to dismiss. On ap-
peal, the Court found that the picture that emerges from a “fair 
and appropriate” reading of the complaint is that named plaintiffs 
regularly go unrepresented at arraignment and subsequent critical 
stages. As a result, the Court found that plaintiffs may have claims 
for constructive denial of counsel, which would mean insufficient 
compliance with the constitutional mandate of Gideon that a defen-
dant have counsel for his defense. Because enforcement of a clear 
constitutional mandate is the proper work of courts, and because 
the absence of representation at critical stages is capable of causing 
grave and irreparable harm, the Court reinstated plaintiffs’ com-
plaint in accordance with its opinion.

Kimberly Hurrell-Harring et al. v. State of New York et al.
Court of Appeals of the State of New York, Case No. 66 (NACDL Amicus Brief) 
(February 2, 2010) (70 pages)

In this amicus brief to the New York Court of Appeals a diverse 
group of bar associations representing 100,000 lawyers, law centers 
and dozens of law professors from all of New York’s law schools 
urge courts to address New York’s broken system for providing le-
gal representation to poor defendants in criminal cases. The amicus 
brief supports a challenge to the adequacy of New York’s indigent 
defense system brought by the New York Civil Liberties Union. The 
primary issue addressed in the brief is whether the Court should 
address the constitutional claim or leave it to a case-by-case attack 
after a conviction. The diverse group of lawyers is united in the view 
that if the state’s system of indigent defense is constitutionally inad-
equate, a court must say so and fix it.

Reply Brief of Plaintiff-Appellant Hurrell-Harrring 
(January 14, 2010) (57 pages) 

Brief of Plaintiff-Appellant Hurrell-Harrring
(September 28, 2009) (96 pages) 
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Juvenile Justice Diverges In Court
Molly Hennessy-Fiske, Los Angeles Times (June 14, 2010) (3 pages)

This news article tracks the case of Travell Lincome, a special educa-
tion student charged at age 15 with assault with a deadly weapon. 
His friend, who was also involved in the crime, was appointed an 
attorney from the Los Angeles County public defender’s office. Trav-
ell was assigned a panel lawyer who was paid a flat rate of $345 per 
case. Travell’s friend was adjudicated in eight months and received 
eight years in juvenile detention. Travell’s case has been laboring in 
the justice system for two years; he was transferred to adult court 
and then back to juvenile court after a judge found that Travell’s 
panel attorney “failed to provide Travell with even a minimal level 
of representation.” The reporter interviews a number of attorneys, 
parents, and government officials who reflect on the problems inher-
ent in the panel attorney system.
 

C. Standards & Guidelines 

Florida Guidelines for Attorneys Who Represent Children in 
Delinquency Proceedings
The Florida Bar, Legal Needs of Children’s Standing Committee (July 29, 2009)
(47 pages)

All children charged with delinquent acts have a constitutional right 
to legal representation” and the Legal Needs of Children’s Stand-
ing Committee of The Florida Bar wrote these guidelines to ensure 
that such representation is competent and appropriate for the child. 
The guidelines describe the attorney’s duties from the initial meeting 
with the young client through post-disposition monitoring, appeal, 
and possible probation revocation. The document stresses that the 
attorney-client relationship is between the attorney and the child, 
not the child’s parents. At all times the attorney must act with “undi-
vided loyalty, confidentiality, and zeal[]” to advance the child’s deci-
sions in the legal proceeding.

PD-11 Training APD Expectations
Law Offices of the Public Defender, Carlos J. Martinez (October 15, 2009)
(2 pages) 

This piece reviews the duties and obligations of a training attorney 
to his or her trainees. These include leading by example, fostering 
a culture of effective and zealous representation, being available, 
promptly and effectively communicating with the trainees, and en-
suring compliance with the Rules of Professional Conduct. This piece 
also encourages trainers to provide staffing opportunities, training 
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meetings, pretrial motion review, participate in trials with trainees, 
review depositions, and assist trainees in their understanding of the 
applicable criminal rules of procedure.

 
PD-11 Supervising APD Expectations
Law Offices of the Public Defender, Carlos J. Martinez (August 24, 2009) (2 pages)

This piece reviews the duties and obligations of a supervising at-
torney to his or her assigned attorneys. These include leading by 
example, fostering a culture of effective and zealous representation, 
being available, promptly and effectively communicating with the 
trainees, and ensuring compliance with the Rules of Professional 
Conduct. Additionally, the piece recommends the supervising attor-
ney regularly observe his or her assigned attorneys, have manda-
tory meetings, monitor motion and trial practice, conduct a monthly 
review of work done, directly address the attorneys when work is 
not effectively completed, and monitor the attorneys’ workload. The 
supervising attorney should also work to improve efficiency.

Performance Guidelines for Quality and Effective Juvenile 
Delinquency Representation
The Juvenile Defenders Association of Pennsylvania (April 15, 2010) (25 pages)

The Juvenile Defenders Association of Pennsylvania (“JDAP”), in 
consultation with juvenile defenders and experts from across the na-
tion, developed Performance Guidelines for Quality and Effective 
Juvenile Delinquency (“Guidelines”) to provide juvenile defend-
ers, contract counsel, assigned counsel, and the leadership of public 
defender offices with a clear set of guidelines that define evidence-
based best practice standards for attorneys practicing in delinquency 
court. The Guidelines serve as a training and development tool for 
new attorneys who receive delinquency representation assignments 
and also reaffirm the considerations necessary to deliver quality legal 
representation for experienced counsel. The Guidelines outline the 
representation steps that “may,” “should” or “must” be undertaken 
to provide competent, effective delinquency representation. In addi-
tion, they emphasize the continuing duty of representation through 
the adjudicatory, disposition, post-disposition, and appellate phases 
of the juvenile court process. The Guidelines recognize and incor-
porate Pennsylvania’s Rules of Professional Conduct, Rules of Juve-
nile Court Procedure, and the Juvenile Act. They also reflect national 
standards established by the American Bar Association, the National 
Legal Aid and Defender Association and its American Council of 
Chief Defenders, and the National Juvenile Defender Center.
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A. California  

California Assembly Bill 2212 Re: Juvenile Mental 
Competency 
(February 18, 2010) (4 pages)

In February 2010 Assembly member Fuentes introduced California 
Assembly Bill No. 2212, an act to add Section 709 to the Welfare and 
Institutions Code relating to the mental competency of minors. The 
proposed bill, which was amended in Assembly, authorizes a mi-
nor’s counsel or the court to express doubt as to a minor’s competen-
cy. The bill provides that a minor is incompetent to proceed if he or 
she lacks sufficient present ability to consult with counsel and assist 
in preparing his or her defense with a reasonable degree of rational 
understanding, or lacks a rational and factual understanding of the 
nature of the charges or proceedings against him or her. The bill re-
quires proceedings to be suspended if the court finds substantial evi-
dence raises a doubt as to the minor’s competency and requires an 
expert to be appointed to evaluate whether the minor suffers from a 
mental disorder, developmental disability, developmental immatu-
rity, or other condition, and if so, whether this condition impairs the 
minors competency.

Materials from Successful Mobilization to Oppose California 
Assembly Bill 2141 Re: Deferred Entry of Judgment of Minors 
(February 18, 2010 ) (11 pages)

This compilation of materials contains information about the sub-
stance of California Assembly Bill No. 2141, Deferred Entry of Judg-
ment for Misdemeanors, as well as sample letters used by the juve-
nile defender community to successfully defeat the bill. Assembly 
Member Bonnie Lowenthal introduced Assembly Bill No. 2141 to be 
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added to Section 709.5 of the Welfare and Institutions Code relating 
to juvenile offenders and would extend deferred entry of judgment 
from juveniles fourteen and older charged with first-time felonies 
to all children, without age limitations, accused of misdemeanors. 
Sample letters of opposition addressed to Assembly Member Lo-
wenthal are provided. 

B. Louisiana 

Louisiana Act 593 
(Effective August 15, 2010) (5 pages)

This Louisiana legislation amends, reenacts and enacts certain ar-
ticles of the Children’s Code relative to juvenile delinquency, indi-
gency determination, reimbursement of legal fees, right to counsel, 
admissibility and voluntariness of a child’s confession, determina-
tion of admissibility of a confession, and other related matters. Ar-
ticle 320 was amended to provide a presumption of indigence for 
purposes of appointing counsel. Article 321 remained substantively 
the same and requires reimbursement of legal fees in certain cases by 
parents with financial means. Article 809 provides an accused child 
with counsel at state expense. And lastly, Article 881.2 outlines re-
quirements for admissibility of a child’s confession.  

Louisiana Act 594 
(Effective August 15, 2010) (11 pages)

This Louisiana legislation amends, reenacts and enacts portions of 
the Children’s Code by, among other things, adding language to cur-
rent law mandating that youth be informed about sex offender reg-
istration and notification requirements in the event that they admit 
to or adjudicated delinquent for crimes requiring registration as a 
sex offender. To that effect, the law contains a form to be provided 
to youth to assist them in understanding the implications of sex of-
fender registration. Other changes in the legislation include making 
firearm possession a delinquency offense and prohibiting the use of 
incriminating statements resulting from medical or mental health 
examinations in any future court proceedings, adjudication hearing 
or later criminal trial.
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C. Maine 

Public Law, Chapter 626, LD 1658, 124th Maine State 
Legislature, An Act to Increase Maine’s High School 
Graduation Rate 
(April 9, 2010) (2 pages)

This law mandates a 90% graduation rate for all of Maine’s public 
high schools by the end of the 2015-2016 school year. Schools that are 
not on track to meet this goal and graduating 80% of their students 
by the end of the 2012-2013 school year must submit an action plan 
detailing plans to achieve the 90% mandate by 2016. In addition, 
this law charges the Commissioner of Education with reporting on 
the current zero-tolerance, suspension, mandatory attendance, and 
truancy policies and devising recommendations by November 2010. 
These changes were among the goals developed by Maine’s Juvenile 
Justice Task Force. 

RESOLVE Chapter 204, LD 1703, 124th Maine Legislature, 
Resolve, To Implement the Recommendations of the Juvenile 
Task Force 
(April 7, 2010) (2 pages) 

This law enacts five recommendations developed by the Maine Ju-
venile Justice Task Force: mandating coordination between execu-
tive agencies to improve education and juvenile justice outcomes, 
mandating coordination between executive agencies to coordinate 
funding and improve efficiency in providing juvenile services, de-
veloping a detailed plan for in-home and out-of-home placements 
for youth in the juvenile justice system, and identifying continuing 
sources of funding for youth receiving services from multiple state 
agencies.

D. Summaries 

A Look Back and a Look Forward: Legislative and Regulatory 
Highlights for 2008 and 2009 and a Discussion of Juvenile 
Transfer
Andrew K. Block, 44 U. Rich. L. Rev. 53 (November 2009) (29 pages)

This article summarizes the most significant legislative changes over 
the last two sessions of the General Assembly impacting at-risk chil-
dren in Virginia. The summary is organized topically and the article 
notes that the proposed changes will have legally taken effect by 
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the publication date of the article. In addition to specific legislative 
changes, the article discusses a number of budget amendments and 
initiatives that have changed the landscape for Virginia’s children. 
The article asserts that these budget changes may impact children 
“as much as or more than the acts of the General Assembly.” The 
article concludes with a short commentary on the issue of children 
being tried as adults. 

E. Vermont 

State of Vermont, Joint Senate Resolution 24 Re: Criminal 
Procedure, the Sex Offender Registry, and the Adam Walsh 
Child Protection and Safety Act of 2006 
(February 25, 2010) (3 pages)

The Vermont State Legislature voted for a Joint Senate Resolution 
(the “Resolution”) to be sent to the Vermont Congressional Delega-
tion asking Congress to postpone the date upon which states must 
comply with the Adam Walsh Child Protection and Safety Act of 
2006 (the “Act”) and requesting that parts of the Act be revised. The 
Resolution reasoned that as states stand to lose 10% of their Byrne/
Justice Access Grant funds if they do not comply and as none of the 
states have complied, the compliance date should adjusted. Further-
more, the Act was unforeseeably complex to implement and made 
more complex with Attorney General Alberto Gonzales’s issued 
guidelines. Additionally, Vermont wants aspects of the Act, such as 
the offender risk levels, which Vermont does not think reflect recidi-
vism rates, and the retroactivity as applied to juveniles, which Ver-
mont believes should be repealed as it goes against the rehabilitative 
aims of the juvenile justice system, to be revised to reflect the Act’s 
intent: to protect “the public, especially children, from violent sex 
offenders.”

F. Virginia  

Virginia Senate Bill 259 Re: Places of Confinement for 
Juveniles
(2010 Session) (3 pages)

This bill provides that juveniles whose criminal cases have been 
transferred to circuit court or who have been certified for adult court 
be placed in a juvenile secure facility rather than in adult correctional 
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facilities. If the juvenile demonstrates that he or she is a threat to 
the security or safety of the other juveniles detained or the staff of 
the home or facility, he or she may be moved to an adult facility if 
authorized by the court, but even if so moved, the juvenile must be 
placed in a ward entirely separate from that of the other adults. Fur-
thermore, the bill limits the amount of time the juvenile can spend 
in the adult facility without a hearing or after a hearing and before 
being moved. 
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A. Gender 

Caged Birds Sing: A Report by Girls on a Unit at Waxter
Sonia Kumar, ACLU of Maryland (March 11, 2010) (18 pages)

The “voices” in this report are those of the girls of the “A Unit” at 
the Thomas J.S. Waxter Children’s Center in Laurel, Maryland. Wax-
ter is a unique juvenile detention facility in Maryland because it is 
exclusively for girls and houses children both before and after they 
have been through the court system. Specifically, “A Unit” is where 
the girls who are “committed” for treatment after being through the 
court system are housed. The report describes the girls’ experiences 
in the juvenile system and the conditions of the Waxter facility, and 
also provides recommendations regarding the facility, treatment, 
and the program in general. 

Girls Study Group: Suitability of Assessment Instruments for 
Delinquent Girls
Susan Brumbaugh, Jennifer L. Hardison Walters, and Laura A. Winterfield, Office 
of Juvenile Justice and Delinquency Prevention U.S. Department of Justice, Office 
of Justice Programs, Office of Juvenile Justice and Delinquency Prevention (April 
2010) (12 pages)

As girls have become a more and more significant percentage of ju-
venile delinquents, increased attention has been focused on whether 
this trend is a result of an actual increase in girls’ delinquency or 
changes in societal responses to girls’ behavior. In this study the Girls 
Study Group of the Office of Juvenile Justice and Delinquency Pre-
vention examined whether standardized instruments – tools juve-
nile justice practitioners use to identify individuals who pose some 
sort of risk or to identify problem areas – are suitable for assessing 
girls. The examination focused on two broad types of instruments: 

Markers of Inequality
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risk assessment instruments, used to assess the risk of outcomes (e.g. 
recidivism), and treatment-focused instruments, used to assist in the 
screening and diagnosis of conditions (e.g. mental health disorders). 
Overall, the findings were encouraging, as more than half of the 
instruments reviewed showed favorable gender-based analysis or 
gender-based development. The study provides recommendations 
for practitioners, urging local juvenile justice systems and communi-
ty-based prevention programs to consider the instruments’ purpose, 
gender performance, strength-based quality and local validation to 
ensure that girls are evaluated with gender favorable instruments. 

Girls in the Juvenile Justice System: A Profile of Ohio
Schubert Center for Child Studies, College of Arts and Sciences, Case Western 
Reserve University (April 2010) (10 pages)

This report compiles information from various sources to create a 
single reference on the interactions between girls and the Ohio ju-
venile justice system. In this profile of Ohio’s juvenile system, girls 
account for 12.7% of youth adjudicated in juvenile courts. Addition-
ally, it is estimated that across the state, 8,600 juveniles are adjudi-
cated delinquent for felony crimes each year, of which an estimated 
1,100 are girls. Girls appear to be more than twice as likely than boys 
to be adjudicated for status offenses. In addition to raw court statis-
tics, the report draws correlations between juvenile court involve-
ment and childhood trauma, welfare involvement, school discipline, 
and risk-taking behavior. Also discussed is the acute need for the 
provision of mental health services to girls in the juvenile justice sys-
tem. The director of the Ohio Department of Youth Services testified 
that girls in the system have “alarming rates of serious mental health 
conditions. . . [a history of] abuse is the norm for these girls. . . .” 
To confront the many serious problems facing these girls, the report 
describes a successful program in Cuyahoga County providing in-
tensive gender-specific services for girls with co-occurring substance 
abuse and mental illness. 

 
Girl Facts
Marty Beyer, Ph.D. (May 2010) (5 pages)

This fact sheet notes that although girls make up less than 20% of 
youth detained in juvenile facilities, they are disproportionately de-
tained for running away, curfew, disorderly conduct, prostitution, 
other misdemeanors and technical violations of probation. The fact 
sheet provides information specific to girls in the juvenile system as 
it relates to trauma, family, peers, school, health, substance abuse, 
running away/homelessness, LGBT, aggression, teen dating vio-
lence, and gangs. 
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B. Lesbian, Gay, Bisexual and Transgender 
Youth

Locked Up & Out: Lesbian, Gay, Bisexual & Transgender 
Youth in Louisiana’s Juvenile Justice System
Wesley Ware, Juvenile Justice Project of Louisiana (July 1, 2010) (40 pages)

This report discusses the plight of lesbian, gay, bisexual and transgen-
der (“LGBT”) youth in Louisiana’s juvenile justice system: from their 
first appearance in court to years spent in juvenile detention. Nation-
ally, fifteen percent of youth in detention identify as LGBT, a percent-
age that cuts evenly across racial and ethnic groups. Harassment from 
peers, parents, and educators make LGBT youth more prone to sub-
stance abuse, more likely to attempt suicide, and more likely to carry 
a weapon to school or simply stop attending because they feel unsafe. 
All these factors make LGBT youth “more likely to be funneled into” 
the state’s juvenile justice system. Once in the system, LGBT youth 
often confront even further problems. The report documents one 
11-year-old who was deemed “ungovernable” and a judge agreed to 
place him in detention solely because his mother did not approve of 
him being gay. In another case, a transgender youth was threatened 
with detention and contempt for wearing feminine clothing and jew-
elry to a hearing. In detention, LGBT youth are regularly met with 
physical and emotional abuse and isolation. The report includes an 
extensive list of recommendations and resources to improve condi-
tions for LGBT youth in Louisiana’s juvenile justice system.

C. Race & Ethnicity 

The Keeper and the Kept: Reflections on Local Obstacles to 
Disparities Reduction in Juvenile Justice Systems and a Path to 
Change
W. Haywood Burns Institute (December 2009) (29 pages)

This article is the second in a series attempting to identify and rec-
tify the causes of minority overrepresentation of minority and poor 
youth in the juvenile justice system. Because county and local gov-
ernments are permitted broad latitude in developing their own juve-
nile justice systems, the article’s analysis focuses on local causes of 
overrepresentation and solutions that can be implemented on a local 
level. The article posits that the juvenile justice system suffers from a 
“systemic lack of accountability,” meaning most jurisdictions do not 
use data and analysis to drive decision-making. Despite numerous 
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cited studies showing that minority youth are greatly overrepresent-
ed in the juvenile justice system, the system continues to function in 
a way that disproportionately engages minority youth. The article 
highlights geography, perceptions of gang affiliation, immigration 
status, and notions of beneficial detention as primary dysfunctions 
keeping minority youth overrepresented in the system. After analyz-
ing present problems, the article lays out “an intentional approach to 
reducing disparities,” a plan detailing a step-by-step approach from 
analysis of the problem, building a coalition, implementing solu-
tions, to checking for success of reforms.

 
Just the Facts: A Snapshot of Incarcerated Hispanic Youth
 Jose D. Saavedra, National Council of La Raza (Fact Sheet 2010) (2 pages)

This fact sheet offers a snapshot of Latino youth incarceration rates 
compared to White and Black youth. The U.S. Census Bureau report-
ed an estimated population of 6.4 million Latino youth ages 10-17, 
making up nearly 19% of all youth in that age group. While young 
Latinos are an increasingly significant segment of the U.S. youth 
population, current juvenile justice statistics indicate that many La-
tino youth face serious challenges that threaten their future as suc-
cessful adults and citizens, including disproportionate incarceration 
rates. In comparison to Whites, Latinos and Blacks make up a larger 
share of incarcerated youth than the overall youth population.

The Integration Debate: Competing Futures for American 
Cities
Chester Hartman and Gregory D. Squires (Editors), Chapter 12: Two-Tiered 
Justice: Race, Class and Crime Policy, Marc Mauer (July 8, 2009) (16 pages)

This chapter explores the ways in which society in the United States 
remains segregated some fifty years after Brown v. Board of Education 
by examining minority exposure to the criminal justice system. The 
author posits that law enforcement practices and the development of 
criminal justice policy have led to patterns of residential segregation 
and an expanding prison system. Patterns of minority mass incar-
ceration have led to a cycle of declining political influence for the 
communities most affected, resulting in a vicious cycle of segrega-
tion and the entrenchment of racially skewed policies.
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An Offer They Can’t Refuse: Racial Disparity in Juvenile 
Justice and Deliberate Indifference Meet Alternatives that 
Work
Edgar Cahn, Cynthia Robbins, University of the District of Columbia Law 
Review (Spring 2010) (41 pages)

This article discusses disproportionate minority contact (“DMC”) 
in the juvenile justice system -- the issue of juveniles of color being 
more likely than their white peers to be arrested, referred to juvenile 
court rather than to diversion programs, charged, waived to adult 
court, detained pretrial, and locked up at disposition. The article be-
gins by providing an abbreviated summary of the extent to which 
DMC pervades the juvenile justice system and violates a youth’s 
constitutional right to equal protection. The article then describes the 
extensive body of knowledge that has emerged over the past fifteen 
years that, if used, would save vast amounts of money, reduce DMC, 
and mitigate its most injurious manifestation – the use of detention 
and confinement of minority youth. The article also describes two 
highly successful alternatives to secure confinement that illustrate 
how readily beneficial and cost effective system change could be 
initiated. Finally, the article discusses how courts deal with public 
interest litigation designed to effect system change. The article pro-
poses a system change strategy that envisions the use of litigation as 
the last step and last resort, with the article urging tactical reliance 
upon the use of other forums and processes to engage officials and 
enlist public support for these more efficacious approaches.

Racial and Ethnic Disparities Juvenile Justice Data Map
W. Haywood Burns Institute (available online at: http://www.burnsinstitute.
org/state_map.php)

This web-based map provides access to information about ethnic 
and racial disparities in juvenile justice, where available, in any 
of the 50 states. Categories of data include, among other things, 
publicly available counts and rates of youth in juvenile residential 
placement facilities on any given day by state, the rate of involve-
ment of youth in the juvenile justice system by decision making 
point (arrest, court referral, secure detention, transfer etc.), each 
state’s three year plan for disproportionate minority contact 
(“DMC”), contact information for each state’s Juvenile Justice Spe-
cialist and State DMC Coordinator, each state’s statutory guide-
lines for detention and age of juvenile jurisdiction, information 
about each state’s advisory group, which is responsible for moni-
toring and supporting their state’s compliance with the Juvenile 
Justice Delinquency and Prevention Act.
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America’s Invisible Children: Latino Youth and the Failure of 
Justice
Neelum Arya with Francisco Villarruel, Cassandra Villanueva, and Ian Augarten, 
Campaign for Youth Justice and National Council of La Raza (May 20, 2009) 
(95 pages)

This policy brief examines the overrepresentation of Latino youth in 
the juvenile and adult justice systems, as well as the lack of commu-
nity-based programs designed for Latino youth and their families. 
The brief begins by discussing the disparities between Latino youth 
and White youth and the reasons behind these disparities, includ-
ing stereotypes regarding gang involvement, immigration status, 
and rates of transfer into the adult system. The brief then takes a 
close look at specific states with high Latino populations and ways 
in which some communities have tried to remedy Latino overrepre-
sentation in the juvenile justice system. As part of this examination, 
the brief profiles community-based programs that have been par-
ticularly effective. Finally, the brief makes specific recommendations 
that fall into two categories: “stop the most harmful and dangerous 
laws, policies, and practices that affect Latino youth” and “focus on 
building culturally competent services and programs to serve the 
needs of Latino youth and families.”

Encouraging the Use of Community Involvement and 
Restorative Practices as Treatment for Trauma with Black 
Juvenile Offenders
Uduakobong Ikpe and Kendell L. Coker, 15 Pub. Int. L. Rep. 220 (Summer 2010) 
(10 pages) 

This article highlights the emerging field of restorative justice prac-
tices –practices that present an alternative to the traditional adjudi-
catory system and instead involve the victim, offender and commu-
nity in determining how best to resolve the conflict at issue – and 
discusses these practices as a promising alternative to incarceration, 
in particular for Black youth subjected to disproportionately harsh 
treatment in the traditional juvenile justice system. The article begins 
by describing the racial disparities confronted by Black youth in the 
juvenile justice system, noting that they are disproportionately ar-
rested and more likely to receive adult sentences than White youth. 
The article then turns to a discussion of trauma and notes that a sig-
nificant factor contributing to inner city Black youths’ involvement 
in the juvenile justice system is trauma, with exposure to violence as 
a major source of that trauma. The article proposes that restorative 
justice practices be considered as a means of reaching at risk popu-
lations in the juvenile justice system, in particular Black youth that 
are involved in the system at such alarming rates, and potentially 
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reducing the number of youth in confinement. The article concludes 
by outlining a proposed restorative justice model for the treatment 
of trauma.
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A. Exposure to Violence

Children’s Exposure to Violence: A Comprehensive National 
Survey
David Finkelhor, Heather Turner, Richard Ormrod, Sherry Hamby, Kristen 
Kracke, Juvenile Justice Bulletin, U.S. Department of Justice, Office of Justice 
Programs (October 2009) (12 pages)

The National Survey of Children’s Exposure to Violence (NatSCEV) 
presents a comprehensive study of children’s exposure to violence 
across all age levels, examining exposure both within the last year 
and over a child’s lifetime. The study considered the frequency of 
exposure to violence, the type of exposure, and differences between 
genders and among age levels. The study also measured exposure in 
the home, school, and community. No study has previously studied 
children’s exposure to violence in such breadth. The study provides 
detailed findings about the types of violence children experience by 
age group, noting that almost 60% of children have been exposed to 
violence within the last year, with the seriousness of the exposure in-
creasing with the age of the child. In addition, the study pervasively 
found children were exposed to multiple and cumulative incidents 
of violence both within the year and, more significantly, throughout 
their lifetimes. 

Mental Health
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B. Generally 

State of New Jersey v. X
Superior Court of New Jersey (Motion for Recall and Post-Dispositional Relief) 
(September 23, 2009) (5 pages)

In this motion for recall and post-dispositional relief, X’s attorneys 
request that X be immediately transferred from the Juvenile Justice 
Commission’s Juvenile Medium Secure Facility to a psychiatric 
hospital and that the Court order the appearance of the New Jersey 
Division of Youth and Family Services and the Department of Chil-
dren’s Behavioral Health Services to begin review for an appropri-
ate placement. The motion states that X has been kept in isolation 
for over seven months and has suffered from a severe deterioration 
of his mental health as a result, including self-mutilation and sui-
cide attempts. Moreover, X’s attorneys argue that the conditions of 
X’s confinement violate the goal of New Jersey’s Juvenile Code “to 
provide for the care, protection and wholesome mental and physical 
development of juveniles…”
 

Justice System Involvement Into Young Adulthood: 
Comparison of Adolescent Girls in the Public Mental Health 
System and the General Population
Maryann Davis, William H. Fisher, Bernice Gershenson, Albert J. Grudzinskas, 
Steven M. Banks, American Journal of Public Health, Vol. 99, No. 2 
(February 2009) (3 pages)

The authors analyzed data for the state of Massachusetts to compare 
arrest statistics between girls receiving services from the public men-
tal health system and those who were not. The report’s main finding is 
that female adolescents receiving public mental health services are at 
significantly greater risk of becoming involved in the juvenile justice 
system. These girls are arrested at earlier ages, more frequently, and 
are charged with more serious crimes. Of the adolescent girls receiv-
ing intensive mental health services, one third were arrested by age 18 
and almost half had been arrested by age 25. The authors of the study 
suggest that prevention efforts need to extend at least to age 20 to 
achieve a high rate of permanent diversion from the justice system.

More Mentally Ill Persons are in Jails and Prisons Than 
Hospitals: A Survey of States
E. Fuller Torrey, M.D., Sheriff Aaron D. Kennard, M.P.A., Sheriff Don Eslinger, 
Richard Lamb, M.D., James Pavle (May 2010) (22 pages)

In this study, the Treatment Advocacy Center and the National Sher-
iffs’ Association conducted a survey of states to examine the problem 
of the decreasing availability of psychiatric beds for individuals with 
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serious mental illnesses and evidence that an increasing number of 
these individuals were incarcerated in local jails and state prisons. 
The study sought to answer the question: What are the odds of a 
person with a serious mental illness being in a jail or prison com-
pared to a psychiatric hospital? Using 2004–2005 data not previously 
published, the study found, among other things, that in the United 
States there are now more than three times more seriously mentally 
ill persons in jails and prisons than in hospitals; in less than three 
decades, the percentage of seriously mentally ill prisoners has al-
most tripled from about 6% in 1983 to about 16% today; and 40% of 
individuals with serious mental illnesses have been in jail or prison 
at sometime in their lives.
 

Justice in the Darkness: Mental Health and the Juvenile Justice 
System
Brian Jay Nicholls, Journal of Law and Family Studies, Vol. 11 (2009) (9 pages)

This note discusses the prevalence of mental illness among youth in 
the juvenile justice system. In the United States, one in ten children 
and adolescents suffer from mental illness severe enough to cause 
some level of impairment. The article explores possible programs that 
might help states better deal with these issues. Additionally, the note 
examines the approach taken in Utah and the successes of establish-
ing specific juvenile mental health courts. These courts strive to de-
liver accelerated service, individualize attention to discover the most 
appropriate treatment, and provide consistent monitoring of and 
feedback to participants. The article asserts that unless states can pro-
vide a way to identify youth suffering from mental illness at an ear-
lier stage, intervene, and provide meaningful and effective treatment, 
the future of these youths as well as the public safety is in jeopardy. 

 

C. Implications of Trauma
 
Healing Invisible Wounds: Why Investing in Trauma-
Informed Care for Children Makes Sense
Justice Policy Institute (July 2010) (15 pages)

This article examines causes and implications of trauma during early 
childhood and childhood development, as well as the ways in which 
states and communities can help temper the effects of such trauma 
and how it interacts with the justice system. The article reviews re-
cent research showing that trauma affects brain development and 
is more likely to occur to people of color. Studies find that present 
systems, both in the juvenile justice system and in communities, do 



National Juvenile Defender Center64

not screen children for trauma on a sufficiently regular basis, and 
judges are under-educated about the effects of trauma on children 
and about community organizations that can provide children with 
effective services. Unfortunately, children who have experienced 
trauma are more likely to interact with the justice system, which can 
result in further trauma. As such, the juvenile justice system should 
be able to properly screen children for trauma and then provide the 
appropriate services to those children. The article concludes with 
recommendations, which include improving “in-system under-
standing and public awareness of the effects of childhood trauma,” 
improving “reporting of and screening for trauma exposure,” and 
providing “services and treatment programs for children who have 
experienced trauma,” among others.
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What Your Attorney Wants To Know About Your Juvenile 
Delinquency Case
 Juvenile Rights Project (July 31, 2009) (14 pages)

The Juvenile Rights Project of Portland designed this pamphlet to 
explain the court processes and rights of juveniles charged in the 
Multnomah County Juvenile Court. The pamphlet is written in plain 
language and explains the juvenile’s right to a lawyer who will con-
fidentially represent her decisions and advocate on her behalf. The 
court process is explained from the initial petition through informal 
resolutions, trial, disposition, and appeal. The pamphlet also con-
tains an extensive glossary.

Florida Charged with a Crime Brochure
Polly McIntyre, Juvenile Justice Center, Barry University Dwayne O. Andreas 
School of Law and Marion Chartoff, Southern Juvenile Defender Center, 
Southern Poverty Law Center (6 pages)

This six-page brochure uses plain and concise language to encour-
age youths in the Florida juvenile justice system to talk to a lawyer. 
The brochure warns that pleading guilty can have long-term nega-
tive consequences for the juvenile that he or she may not anticipate. 
Additionally, the brochure lists the many ways a lawyer can help a 
juvenile defendant achieve a better case outcome.

Resources for Youth
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A. Crime & Safety
 
It’s a Fork, It’s a Spoon, It’s a … Weapon?
Ian Urbina, The New York Times (October 12, 2009) (3 pages)

This article discusses the adoption zero-tolerance policies for pos-
session of weapons on school grounds in many school districts 
around the country. By profiling 6 year old Delaware student Zach-
ary Christie, who was suspended and faced with 45 days in the dis-
trict’s reform school for taking a camping utensil that can serve as a 
knife, fork, and spoon to school, the article explores the question of 
whether zero tolerance policies in schools have gone too far. Critics 
argue that zero-tolerance policies have led to sharp increases in sus-
pensions and expulsions, often putting children in situations where 
their behavior only worsens. Those who favor zero-tolerance poli-
cies claim that the policies must be strict to protect students and that 
allowing flexibility by giving school officials discretion leaves room 
for potential discrimination.

Indicators of School Crime and Safety, 2009
The Office of Justice Programs’ Bureau of Justice Statistics with the National 
Center for Education Statistics (December 2009) (176 pages)

This report, drawing on a number of data sources, provides exten-
sive information on school violence and national indicators on school 
crime and safety. Designed to serve as a reference for policymak-
ers and practitioners to develop effective programs and policies di-
rected at preventing school crime and violence, the report examines 
twenty-one indicators of school violence and provides data on each 
indicator. The indicators are organized into six interest areas: violent 
deaths; nonfatal student and teacher victimization; school environ-
ment; fights, weapons, and illegal substances; fear and avoidance; 
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and discipline, safety, and security measures. Data in the report was 
pooled from multiple independent sources, such as the National 
Crime Victimization Survey, School Survey on Crime and Safety, and 
the Youth Risk Behavior Surveillance System, among others. The re-
port addresses trends in different data where possible.

Guide for Preventing and Responding to School Violence, 2nd 
Edition
Office of Justice Programs’ Bureau of Justice Assistance with the International 
Association of Chiefs of Police (December 2009) (53 pages)

This document presents different strategies and approaches for 
members of school communities to consider when creating safer 
learning environments through violence prevention programs. In 
providing guidance for school violence prevention and response, 
the document addresses ways to prevent student violence, threat 
assessment, planning and training for what to do during an actual 
crisis, how to respond during a crisis, how to handle the aftermath 
of a crisis, legal considerations and how to work with the media. The 
document discusses how to varying degrees administrators, teach-
ers, staff, psychologists, counselors, students, parents and guardians, 
community members, and law enforcement can help support efforts 
to prevent school violence and appropriately respond. The publica-
tion also provides examples of success stories and possible programs 
that can be implemented.

B. Disabilities 

Decriminalizing Students with Disabilities
Dean Hill Rivkin, New York Law School Law Review, Vol. 54, School-to-Prison 
Pipeline Symposium (2009/2010) (57 pages)

This article explores issues related to the criminalization of students 
for school-related misconduct. The article begins by chronicling le-
gal challenges brought by schools under the Individuals with Dis-
abilities Education Act (“IDEA”) to exclude behaviorally problemat-
ic students from school, and the subsequent non-legal strategies for 
exclusion schools resorted to after unsuccessful litigation. The article 
uses the case of Chris L, a young student with AD/HD who was 
arrested for kicking a pipe in the school bathroom, to illustrate the 
tensions that arise when a student challenges his expulsion and as-
serts that the misbehavior was a manifestation of his disability. The 
article then reviews the effect of compromise language adopted in 
the 1997 reauthorization of the IDEA and analyzes the conflicting at-
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titudes and inconsistent court decisions left in the reauthorization’s 
wake. In addition, the article presents an analysis of the governing 
IDEA rules and the problems inherent in deploying them to curtail 
the use of criminalization by schools. The article concludes by calling 
for reform and encourages legislatures and courts to use the Chris 
L. case – a case which resulted in a string of favorable nonpunitive, 
disability-centered decisions – as a guideline to assert that juvenile 
courts are unsuitable forums for handling low-level misbehavior by 
students.

Shutting off the School-to-Prison Pipeline for Status Offenders 
with Education-Related Disabilities
Joseph B. Tulman, Douglas M. Weck, New York Law School Law Review, Vol. 54, 
School-to-Prison Pipeline Symposium (2009/2010) (40 pages)

This article notes the concentration of children with undiagnosed 
and unmet special education needs in the juvenile justice system, 
and observes that many of them are swept into the system as a result 
of status offense charges for truancy, ungovernability, or running 
away. The article aims to provide a practical and theoretical guide to 
attorneys representing status offenders who have education-related 
disabilities. The article examines how the failure to follow federal 
special education laws facilitates the school-to-prison pipeline, and 
explores how child advocates and their clients can use special edu-
cation law to remove children from the status offense system and 
begin to reverse and ultimately help shut down the pipeline. A broad 
overview of federal special education law and policy and its rela-
tionship with the state statutory requirements of the juvenile court 
is provided, and the extensive services and behavioral interventions 
that are available through special education law are contrasted with 
those available through the juvenile court. The article concludes by 
showing that the only intervention not available through special ed-
ucation law is incarceration and that problems that potentially lead 
to status offense cases are most effectively addressed with special 
education services rather than through the juvenile court.
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C. Generally 

Press Release re: National Resolution Calls for Ending School 
Pushout
Dignity in Schools (December 3, 2009) (2 pages) 

This press release explains the Dignity in Schools Campaign: National 
Resolution for Ending School Pushout, a call to action for school sys-
tems to end harsh discipline policies and law enforcement tactics that 
push young people out of school each year. Over 180 organizations 
and individuals around the nation signed on to support the Resolu-
tion, which calls for schools to implement positive alternatives that 
protect the human rights of young people and keep them in school. 
It points to a range of factors, including excessive suspension, ex-
pulsions, and school arrests, all of which contribute to the ongoing 
“pushout” crisis in the school system. The Resolution calls on policy-
makers to support social and emotional development, adopt positive 
disciplinary models and reduce suspensions and police involvement.

The School-to-Prison Pipeline…and Back: Obstacles and 
Remedies for the Re-enrollment of Adjudicated Youth
Jessica Feierman, Marsha Levick, Ami Mody, New York Law School Law Review, 
Vol. 54, School-to-Prison Pipeline Symposium (2009/2010) (13 pages)

This article examines the disturbing reluctance of schools to allow 
delinquent youth to continue their education and the high dropout 
rates for youth returning from juvenile justice placements. The arti-
cle explores the strengths and weaknesses of current litigation strate-
gies, with a focus on the importance of strengthening the due pro-
cess protections available to delinquent youth returning to school. In 
light of the limitations of litigation, the article turns to policy recom-
mendations, including proposed amendments to the No Child Left 
Behind Act (“NCLB”) that could promote the integration of youth 
from juvenile justice placements back into school. The article notes 
that NCLB requires students to reach a state mandated standard of 
proficiency or face increasingly significant sanctions. As a result, 
schools have an incentive to exclude likely low-scorers. As formerly 
adjudicated youth are likely to be reading at four to five grade lev-
els below the standard, they are an easy target for exclusion. The 
articles’ recommendations propose measuring NCLB improvement 
based on gains in performance rather than meeting a standard, more 
significantly including graduation rate in NCLB factors, creating 
community partnerships to facilitate the re-entry of youth, and im-
proving education within juvenile detention centers. The article also 
features a few promising state models that specifically address the 
transition from juvenile facilities to schools.
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D. Litigation Challenges

Press Release: Center for Law and Education and Choate, Hall 
& Stewart Successfully Challenge “Zero Tolerance” School 
Weapons Policy
Center for Law and Education (December 15, 2009) (2 pages)

Attorneys from Choate, Hall & Stewart were among the first in the 
nation to successfully challenge a school district’s “zero tolerance” 
weapons policy as unconstitutional. L.B., a Minor by his Mother and 
Next Friend, V.G. v. Brian A. O’Connell et al., was argued before the 
federal district court in Massachusetts. The case involved a 14-year-
old student who had confiscated a pocketknife from a classmate who 
was threatening his friend. Because the knife was not turned over 
immediately, the student was suspended from school for an entire 
year. The attorneys argued and the Court agreed that “the suspen-
sion was a violation of substantive due process under the U.S. and 
Massachusetts constitutions because it was grossly disproportion-
ate to any violation of the school’s rules and therefore not rationally 
related to any legitimate state interest.” The Court issued a prelimi-
nary injunction immediately reinstating the student in the Worcester 
public schools, expunging his record, and ordering Worcester to pro-
vide whatever remedial tutoring necessary to make up for the three 
months of school he had already missed.

L.B., A Minor by his Mother and Next Friend, V.G. v. 
O’Connell et al.
United States District Court, District of Massachusetts, Case No. 4:09-
cv-40124 (Transcript re: Preliminary Injunction Decision) 
(August 6, 2009) (30 pages)

Plaintiff’s Verified Complaint for Injunctive and Other 
Relief
(July 15, 2009) (20 pages)

Plaintiff’s Motion for a Preliminary Injunction 
(July 15, 2009) (2 pages)

Memorandum in Support of Plaintiff’s Motion for a 
Preliminary Injunction 
(July 15, 2009) (33 pages) 
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E. Race & the School-to-Prison Pipeline
 
The Achievement Gap and the Discipline Gap: Two Sides of 
the Same Coin?
Anne Gregory, Russell J. Skiba, and Pedro A. Noguera, Educational Researcher, 
Vol. 39, No. 1 (January/February 2010) (10 pages)

This article synthesizes research on racial and ethnic patterns in 
school sanctions and considers how disproportionate discipline 
might contribute to lagging achievement among students of color. 
The article reviews evidence related to factors that contribute to the 
discipline gap, specifically the degree to which low-income status, 
low achievement, and rates of misconduct contribute to why Black, 
Latino, and American Indian students are over-selected and over-
sanctioned in the discipline system. The article asserts that such 
student characteristics are not adequate to explain the large dispari-
ties in discipline, and describe school and teacher contributors that 
need to be investigated in future research. The article concludes by 
discussing methodological challenges to the study of disproportion-
ately and offering suggestions for gap-reducing discipline policies 
and practices.

African American Disproportionally in School Discipline: The 
Divide Between Best Evidence and Legal Remedy
Russell J. Skiba, Suzanne E. Eckes, Kevin Brown, New York Law School Law 
Review, Vol. 54, School-to-Prison Pipeline Symposium (2009/2010) (43 pages)

With more and more schools liberally applying zero tolerance poli-
cies and the effects of such policies disproportionally affecting mi-
nority and low-income students, this article addresses the history 
and trends of these policies and presents ways in which students 
and their families can try to remedy discriminatory practices. The 
article reviews the status of case law and research regarding school 
discipline in general and racial/ethnic disparities in school disci-
pline in particular. Based on a survey of cases, the article finds that 
unless students can present evidence of discriminatory intent, courts 
are inclined to defer to the judgment of the school officials in deter-
mining appropriate disciplinary measures. The article asserts that 
the absence of legal strategy to deal with racial disparities in school 
disciplinary matters appears to be related to the Supreme Court’s 
adherence to a “colorblind Constitution” -- “a view of the Constitu-
tion as colorblind with regard to issues of race and ethnic discrimi-
nation.” The article asserts that the Constitution should not be col-
orblind when it comes to issues of racial discrimination, because it 
prevents students facing discriminatory practices from effectively 
bringing cases before the courts.
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F.	School	Resource	Officers
 
Controlling Partners: When Law Enforcement Meets 
Discipline in Public Schools
Lisa H.Thurau, Johanna Wald, New York Law School Law Review, Vol. 54, 
School-to-Prison Pipeline Symposium (2009/2010) (33 pages)

This law review article examines the many effects of School Resource 
Officers (“SROs”) on the educational and juvenile justice systems of 
Massachusetts. SROs have taken on varied roles “that range from 
strict enforcers of rules and laws, to surrogate parents, to counselors 
and coaches, and to ‘an extra pair of hands’ for school administra-
tors.” The article first provides a historical overview of concerns re-
garding SROs and examines case law defining the role, responsibili-
ties and limitations of police deployment in schools. The article then 
presents interviews with SROs and police chiefs to identify the dif-
ferent SRO models being used in Massachusetts’ school districts and 
discusses different deployment, recruitment, and training methods 
for SROs along with ways to ensure a positive relationship between 
the SRO and the school administration. The article acknowledges 
that SROs appear to be a permanent reality in Massachusetts schools 
because the community and school administrators support their 
placement. In order to best utilize these officers and avoid later con-
flicts, the article recommends a set of clearly defined responsibilities 
for the SRO, mandated data collection, and community oversight of 
the program.

First Do No Harm: How Educators and Police Can Work 
Together More Effectively to Preserve School Safety and 
Protect Vulnerable Students
Johanna Wald and Lisa Thurau, Charles Hamilton Houston Institute for Race & 
Justice, Harvard Law School (March 2010) (16 pages)

The number of police officers, often referred to as School Resource 
Officers (“SROs”), placed in schools has almost doubled since 1997. 
In analyzing the effect SROs have on schools, students, and admin-
istrators, this article illustrates the problems, successes, and areas for 
improvement in using police in schools. Presently, few schools or law 
enforcement agencies are able to provide information on the rates of 
arrest at schools; however, more and more problems that were once 
considered school-based issues are now becoming criminalized and 
as a result children are being moved into the juvenile justice system. 
Despite being somewhat limited by a lack of reporting data, the au-
thors of this study of Massachusetts school districts made several 
key findings, including: school policing varies tremendously from 
officer to officer and from school to school, disciplinary measures 
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were often decided based on subjective reasoning, officers maintain 
that having SROs in school reduces the number of school-based ar-
rests, officers were dedicated to the students but not trained for how 
to deal with them, officers believe diversion programs are more ef-
fective at changing student behaviors than immediate referral to ju-
venile court, and little internal or external oversight of the work of 
SROs exists. Based on these findings, the article recommends iden-
tifying offenses that can result in arrest, mandates for more compre-
hensive data on school arrests, mandates for more oversight, more 
and better required training, and ending zero tolerance policies.
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A. Cybercrime 

“Kiddie Crime”? The Utility of Criminal Law in Controlling 
Cyberbullying
Susan W. Brenner and Megan Rehberg, First Amendment Law Review (Fall 2009) 
(56 pages) 

Cyberbullying – the use of email, websites, Instant Messages, Twit-
ter, Facebook and other online resources to torment, harass and/
or embarrass other children – has become an increasingly common 
phenomenon in American schools. The emotional injuries – and the 
occasional suicides – attributed to cyber bullying have led some to 
call for making cyber bullying a crime in and of itself. This article 
analyzes the arguments for and against creating a new, “cyber bully-
ing” offense, arguing that existing criminal law can adequately ad-
dress cyber bullying when the “harm” it inflicts rises to the level that 
warrants the use of criminal sanctions; it also argues that the residual 
instances of cyber bullying which do not qualify for the use of crimi-
nal liability are better addressed by other, non-criminal means. 

B. Gang-Related Offenses 

Your Honor, I Seen Him With That Gang: The 
Constitutionality of the Federal Criminal Street Gang Statute 
in the Wake of Apprendi v. New Jersey 
Jennifer E. Fleming, 18 Wm. & Mary Bill Rts. J. 249 (October 2009) (33 pages)

This article discusses the impact of the Supreme Court’s 2000 de-
cision in Apprendi v. New Jersey on the Criminal Street Gang Stat-
ute (“CSGS”). In Apprendi the Court held that the Fifth and Sixth 

Specific Offense Categories

13
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Amendments require that only facts decided by a jury beyond a rea-
sonable doubt be used to enhance a criminal sentence beyond the 
statutory maximum. The CSGS was written to enhance the sentences 
of those found by the sentencing body to have committed crimes in 
connection with gang activity. Though no court has ruled directly on 
the constitutionality of the CSGS, this article traces cases relevant to 
a potential legal challenge to the statute and argues that the CSGS 
would likely be deemed unconstitutional upon review. The article 
advocates transforming the CSGS into a substantive crime that 
would be pled in an indictment and proven to a jury, thus meeting 
the Fifth and Sixth Amendment requirements of notice and due pro-
cess highlighted in Apprendi. The article lays out a proposal to model 
a revised CSGS statute on the Racketeer Influenced and Corrupt Or-
ganizations (RICO) Act. For a revised CSGS to be an effective tool 
for the government to fight criminal gang activity, the article argues 
the statute must have clear and delineated elements, a more sub-
stantive definition of a “criminal street gang,” broad federal jurisdic-
tion through an interstate commerce hook, and a personal property 
forfeiture provision. These revisions would solve the constitutional 
problems with the statute, better target incentives for gang member-
ship, and create an effective means of combating gang activity.

C. Juvenile Sex Offenses

1. Generally

Legislating Sex Offender Management: Trends in State 
Legislation 2007 and 2008
The Council of State Governments (2010) (35 pages)

State legislatures across the country continue to grapple with sex of-
fender management programs and how best to balance the public’s 
demand for safety with a realistic assessment of the cost and efficacy 
of these programs. This report surveys sex offender management 
legislation in areas including requiring expanded registration infor-
mation, work and residency restrictions, internet access and online 
crime, civil commitment, and electronic monitoring. In the section 
on juveniles adjudicated as sex offenders, the report lists twelve new 
laws. Arizona, Illinois, Missouri, North Dakota, and Rhode Island all 
passed laws allowing certain juvenile sex offenders to be included in 
the states’ public registries. In Illinois, the registration is for a maxi-
mum of five years while in Rhode Island, the information becomes 
public only after the juvenile reaches age 18. In Arizona, the new law 
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gives judges the discretion to impose a registration requirement on 
offenders under age 22.

2. Policy Considerations

Sex Offender Registration and Recidivism Risk in Juvenile 
Sexual Offenders
Michael F. Caldwell and Casey Dickinson, 27 Behav. Sci. Law 941-956 (2009) 
(16 pages)

Juvenile sex offenders are increasingly included in sex offender reg-
istration laws, in part based on the assumption that sex offender 
registration will mitigate the risk of these youth committing future 
sexual offenses. This report tests the assumption that juveniles pose 
a distinctly higher risk for future sexual violence by comparing risk 
scores on the static scales of the Juvenile Sex Offender Assessment 
Protocol and the Youth Level of Service/Case Management Invento-
ry between samples of registered and unregistered sex offenders. Re-
sults of the test indicated that registered youth had lower risk scores 
on scales that most accurately predicted recidivism and registered 
youth were charged with new crimes at rates similar to those of un-
registered youth. Re-offense risk was not moderated by registration. 
The findings did not support the assumption that registration can 
effectively lower the risk for re-offense in juvenile offenders.

Sex Offender Management Policy in the States: Final Report: 
Strengthening Policy & Practice
The Council of State Governments (Winter 2010) (19 pages)

This article provides a broad and comprehensive overview of sex 
offender laws, the reasons for their implementation, the effects of the 
laws on sex offenders and public safety, and recommendations for 
future policy decisions. The article begins with the history of sex of-
fender laws, starting with the Jacob Wetterling Crimes Against Chil-
dren and Sexually Violent Registration Act and the reasons for more 
recent incantations, such as the Adam Walsh Act. The article explains 
how sex offender legislation impacts communities and states, with 
special attention paid to requirements for juvenile sex offender reg-
istration and restrictions on residency. The article illustrates some 
of the more substantial problems with sex offender laws by exam-
ining how implementing strict residential restrictions in Iowa has 
actually decreased the effectiveness of sex offender laws. The article 
asserts that the current trend towards one-size-fits-all sex offender 
laws will spread resources too thin and result in decreased public 
safety. The article concludes with recommendations including en-
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suring sex offenders have sustainable housing options, encouraging 
public officials to partake in meaningful and accurate discussions of 
sex offender laws, and establishing boards to evaluate the effective-
ness of the laws. 

3. Sex Offender Registration

In re T.D.
State of Michigan, Washtenaw County Trial Court, Family Division, Case No. 
DLJ 06-1101 (Opinion) (September 30, 2009) (19 pages)

In this case, the Court considered T.D.’s petition for relief from reg-
istering as a sex offender under the Michigan Sex Offender Registra-
tion Act (“SORA”) required as a result of his juvenile court order of 
disposition for criminal sexual conduct in the second degree (“CSC 
II”). The Court, considering a number of different factors mandat-
ed by the Michigan statute (MCL 28.728c (12)), found that T.D. had 
proven by clear and convincing evidence that he was rehabilitated 
and not likely to commit any further listed offenses. Despite this 
finding, the Court was nevertheless statutorily obliged to require 
T.D. to register under SORA because his offense included a factor – 
the use of force or coercion – that prohibited the Court from exercis-
ing any discretion to grant a SORA reporting exemption. This statu-
tory requirement formed the basis for the constitutional challenge 
waged in T.D.’s petition: that the public registration requirement of 
SORA violated the cruel or unusual punishment clause of the Michi-
gan Constitution by requiring a minor who completed treatment, 
probation, and whose court case was closed to be prohibited from a 
SORA reporting exemption due to a statutorily proscribed factor. In 
analyzing the constitutional challenge asserted in T.D.’s petition, the 
Court found it significant that juveniles in Michigan were no longer 
exempt from public reporting under SORA and that current research 
showed the likelihood of recidivism for juvenile sex offenders to be 
relatively low. After reviewing evidence and testimony, the Court 
determined that including T.D. on the public (or non-public) sex of-
fender registry for a total of 25 years upon reaching adulthood did 
not serve a legitimate government purpose, was at odds with a fun-
damental tenant of the juvenile justice system that a reformed adult 
not carry the burden and stigma for youthful offenses, and would 
be cruel and unusual punishment. The Court granted T.D.’s petition 
and exempted him from registration on either the public or non-pub-
lic sex offender registry. 
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Michigan v. DiPiazza
State of Michigan Court of Appeals, Case No. 284946 (Opinion)
(November 3, 2009) (11 pages)

In this case the State of Michigan Court of Appeals considered defen-
dant’s appeal to the trial court’s order denying his request to have 
his name removed from the sex offender registry, but granting his 
request to reduce his period of registration under the Sex Offenders 
Registration Act (“SORA”) to ten years. On appeal the defendant ar-
gued that labeling him as a convicted sex offender on the public sex 
offender registry violated the cruel and unusual punishment clause 
of the Michigan Constitution. In analyzing defendant’s argument, 
the Court first considered whether the requirement to register as a 
sex offender constituted “punishment.” In making its determina-
tion, the Court found it significant that as a result of the creation of 
the Public Sex Offender Registry, data concerning juvenile sex of-
fenders was no longer confidential. The Court was persuaded that 
this legislative change, which resulted in the public exposure of the 
defendant’s name on the sex offender registry, inflicted devastating 
effects on the defendant’s life that were “punishment.” Further, after 
considering the factual circumstances of the case – the 18 year old 
defendant was in a so-called ‘Romeo and Juliet’ relationship with 
a 15 year old that he married five years later – the harshness of the 
penalty, a comparison of the penalty to those in other states, and the 
goal of rehabilitation for juveniles, the Court found the mandated 
punishment of required sex offender registration for ten years to be 
cruel and unusual. The decision was vacated and remanded to the 
trial court.

U.S. v. Juvenile Male
Ninth Circuit Court of Appeals, Case No. 07-30290 (Order and Amended 
Opinion) (January 5, 2010) (33 pages)

In this case the Ninth Circuit addressed whether the application of the 
Sex Offender Registration and Notification Act of 2006 (“SORNA”) 
to juveniles adjudicated sex offenders prior to SORNA’s enactment 
violated the Ex Post Facto Clause of the United States Constitution 
by imposing retroactive punishment. The Court found that manda-
tory registration of former juvenile offenders resulted in “pervasive 
and severe new additional disadvantages,” and the requirement to 
report in person to law enforcement every 90 days for 25 years, in 
light of the historic confidentiality of juvenile proceedings, made the 
retroactive application of SORNA to juveniles punitive and therefore 
unconstitutional. The Court distinguished the Supreme Court’s deci-
sion in Smith v. Doe, which held that retroactive application Alaska’s 
SORNA to adult sex offenders did not have a punitive effect and 
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therefore did not violate the Ex Post Facto Clause, and found that it 
was not dispositive in this case. The Court explained the fundamen-
tal differences in adult and juvenile systems of justice – the former 
public and punitive, and the latter confidential and rehabilitative – 
and noted that retroactive application of SORNA to juveniles would 
be “severely damaging” to former juvenile offenders economic, so-
cial, psychological and physical well-being. In contrast to the adult 
criminal proceedings at issue in Doe, juvenile records are not public 
knowledge and the confidentiality in most circumstances is care-
fully protected. The Court also found that the legislative history of 
SORNA contains signs that the law was in some measure punitive, 
that the recidivism rates for juveniles were much lower than those 
of adults, and that public registration of juveniles years after the fact 
will often have no impact on public safety and may be counterpro-
ductive. Based on the above, the Court vacated the part of the Mon-
tana District Court judgment requiring a juvenile offender to register 
as a sex offender under SORNA as unconstitutional. 

Opening Brief of Defendant-Appellant
(November 21, 2007) (14 pages) 

U.S. v. Juvenile Male
Supreme Court of the United States, Case No. 09-940 (Petition for Writ of 
Certiorari Opinion) (June 7, 2010) (4 pages)

The United States requested the Supreme Court grant certiorari to 
review the Ninth Circuit’s determination that SORNA violates the 
Ex Post Facto Clause as applied to individuals who were adjudicated 
as juvenile delinquent sex offenders prior to SORNA’s enactment. 
The Court declined to grant certiorari on the grounds that the case 
appeared to be moot because the respondent challenged only the 
conditions of his juvenile supervision requiring him to register as 
a sex offender, and on May 2, 2008 his term of supervision expired, 
meaning that he was no longer subject to those sex offender regis-
tration conditions. The Court found that it must know whether a 
favorable decision in the case would make it sufficiently likely 
that respondent “could remove his name and identifying informa-
tion from the Montana sex offender registry.” The Court therefore 
certified the following question to the Supreme Court of Montana: 
“Is respondent’s duty to remain registered as a sex offender under 
Montana law contingent upon the validity of the conditions of his 
now-expired federal juvenile-supervision order that required him to 
register as a sex offender, or is the duty an independent requirement 
of Montana law that is unaffected by the validity or invalidity of the 
federal juvenile-supervision conditions?”
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 Petition for Writ of Certiorari
(February 9, 2010) (18 pages) 

Petition for Writ of Certiorari Reply
(April 27, 2010) (2 pages) 

Department of Justice, Proposed Supplemental Guidelines for 
the Sex Offender Registration and Notification Act
Federal Register, Vol. 75, No. 93 (May 14, 2010) (5 pages)

These proposed supplemental guidelines would result in changes 
to the 2008 National Guidelines for Sex Offender Registration and 
Notification (“SORNA Guidelines”). The supplemental guidelines 
address certain aspects of public web site posting of sex offender 
information, inter-jurisdictional tracking and information sharing 
regarding sex offenders, the review process concerning jurisdictions’ 
SORNA implementation, the classes of sex offenders registered by 
jurisdictions retroactively, and the treatment of Indian tribes newly 
recognized by the Federal Government subsequent to the enactment 
of SORNA. With respect to juveniles, the new guidelines provide 
jurisdictions with discretion to exempt identifying information re-
garding juvenile sex offenders from posting on the public website. 
However, this would merely be discretionary; if states wish to con-
tinue posting information about juvenile offenders on a website, 
they can choose to do so. Additionally, in all other manners, juvenile 
sex offenders will need to register under SORNA in the same man-
ner as adult sex offenders. These are proposed guidelines and have 
received public comment, which the Department of Justice will re-
view before releasing the final guidelines.

State of Ohio v. Bodyke et al.
Supreme Court of Ohio (Slip Opinion No. 2010-Ohio-2424) (June 3, 2010)
(35 pages)

In this case, the Supreme Court of Ohio held that Ohio’s new Adam 
Walsh Act (“AWA”) violated the separation of powers doctrine by 
directing the Attorney General, an executive branch official, to re-
view and modify decisions of the judicial branch. In 2007, the Ohio 
legislature repealed Megan’s Law, the state’s first comprehensive sex 
offender registration act, and replaced it with Ohio’s version of the 
AWA. Ohio’s AWA mirrored the federal statute which introduced a 
new three-tier system for classifying sex offenders and determining 
whether registration was required. Whereas under the previous Ohio 
statute a judge at a hearing determined classification and the regis-
tration requirement, the new AWA automatically classified and de-
termined the registration requirement based on the specific offense. 
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Additionally, under the new AWA the attorney general was charged 
with retroactively applying the three-tier system to offenders con-
victed, classified, and required to register under the previous statute. 
To remedy the separation of powers problem, the Court severed the 
reclassification provisions in Ohio’s new AWA while upholding the 
remainder of the AWA.

Reply Brief of Appellants Christian Bodyke et al. 
(September 21, 2009) (13 pages) 

Merit Brief of Appellants Christian Bodyke et al. 
(July 13, 2009) (60 pages) 

Merit Brief of Amici Curiae Office of the Ohio Public 
Defender, Cuyahoga County Public Defender, Ohio 
Association of Criminal Defense Lawyers, and Ohio 
Justice and Policy Center in Support of Appellant 
Christian Bodyke 
(July 13, 2009) (22 pages) 

Joint Memorandum of Amici Curiae Cuyahoga County 
Prosecutor and Cuyahoga County Public Defender 
in Response to Appellant Bodyke’s Memorandum in 
Support of Jurisdiction 
(January 26, 2009) (7 pages)

Memorandum in Support of Jurisdiction of Amici 
Curiae Office of the Ohio Public Defender and the 
Ohio Association of Criminal Defense Lawyers in 
Support of Appellant Bodyke 
(January 20, 2009) (10 pages) 

Illinois Project Off the Record Process
Northwestern University School of Law, Bluhm Legal Clinic, Children and 
Family Justice Center (2 pages)

Project Off the Record, run out of the Northwestern University Bluhm 
Legal Clinic’s Children and Family Justice Center, works with juve-
nile defenders to have their clients’ names removed from state and 
local sex offender registries. This document, written for a juvenile 
listed on the registry, explains the Clinic’s intake process and what is 
required for Project Off the Record to accept the case.
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Illinois Project Off the Record: Sample Petition and 
Memorandum for Termination from Sexual Offender Registry
Northwestern University School of Law, Bluhm Legal Clinic, Children and 
Family Justice Center (15 pages)

This sample petition was written for a client who pled guilty to a 
sex offense as a juvenile and who is now requesting removal from 
the sex offender registry, as permitted by the Illinois Sex Offender 
Registration Act. The memorandum in support of the petition 
includes a risk assessment performed by the local juvenile probation 
department and argues that the client poses no risk to the community, 
thus making continuing registration detrimental to the client and the 
State.

Registering Harm: The Adam Walsh Act and Juvenile Sex 
Offender Registration
Natassia Walsh and Tracy Velazquez, The Champion (December 2009) (7 Pages)

This article asserts that the intended positive effects of The Adam 
Walsh Act (“AWA”) and Title I of the AWA, the Sex Offender Regis-
tration and Notification Act (“SORNA”), have yet to be demonstrat-
ed, especially regarding the requirements as they pertain to youth 
offenders. The AWA and SORNA aimed to decrease the incidence 
of violent sexual acts and increase public safety by requiring public 
notification of sex offenders and requiring sex offenders to report 
to the local officials. Under the legislation any youth aged fourteen 
years or older is required to register as a sex offender if they commit-
ted aggravated sexual abuse or a sex act with an individual under 
age twelve. This article first explores some of the overarching prob-
lems with SORNA, such as its lack of impact on recidivism, low-
ered reporting of abuse when it is regarding a family member, and 
harassment of registered sex offenders. The article then addresses 
problems associated with the application of SORNA to youth in par-
ticular, such as the effect of registration on youth’s emotional devel-
opment, the negative effects on the entire family, the juvenile justice 
system’s goal of rehabilitation and privacy, and the lack of evidence 
that youth sex offenders are at high risk of re-offense. The article con-
cludes that states and advocates should assess whether the burdens 
and costs of registering youth sex offenders are worth the minimal 
demonstrable benefits.
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Carr v. United States
United States Supreme Court, Case No. 08-1301 (Opinion) (June 1, 2010) 
(38 pages) 

In a 6-3 decision written by Justice Sotomayor the Supreme Court 
held in Carr v. United States that the second element of Section 2250 
of the Sex Offender Registration and Notification Act (“SORNA”) 
applies only to travel that occurred after the enactment of SORNA. 
Under Section 2250, a sex offender can face up to ten years in prison 
if a series of three events occurs: 1) a conviction that requires regis-
tration under SORNA; 2) interstate travel; and 3) failure to register 
or update registration. The dispute in the case was what triggered 
the start of the series of events. In finding for Carr, the Court rejected 
the government’s position that Section 2250 is violated as long as the 
failure to register post-dates the statute’s enactment and held that 
Section 2250’s first element can only be satisfied when a person is 
required to register under SORNA. Thus, because no one was re-
quired to register under SORNA before the law was passed, the first 
precondition to Section 2250 liability precludes pre-SORNA enact-
ment travel from satisfying the second element. The decision also 
discussed the significance of Section 2250’s use of the present-tense 
verb “travels” and not the past tense “traveled” or “has traveled.”
 

Reply Brief for Petitioner Carr 
(February 2010) (29 pages)

Brief for Respondent United States 
(January 2010) (77 pages) 

Brief for Petitioner Carr 
(December 2009) (68 pages) 

4. Sexting

Miller et al. v. Mitchell
United States Court of Appeals for the Third Circuit, Case No. 09-2144 (Opinion) 
(March 17, 2010) (12 pages) NOTE: The citation of this case changed because the 
District Attorney for Wyoming County, Pennsylvania changed. Pursuant to Federal 
Rule of Appellate Procedure 43(c)(2), District Attorney Jeff Mitchell was substituted for 
the former District Attorney George Skumanick as appellant in the case.

In this opinion, a three-judge panel of the Third Circuit unanimously 
upheld an injunction preventing the District Attorney of Wyoming 
County, Pennsylvania from prosecuting teenage girls for possession 
and distribution of what he referred to as child pornography. The 
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plaintiffs in this case were girls and the parents of girls accused by 
the District Attorney of sending “provocative” photos via cell phone 
in an act referred to as “sexting.” The District Attorney offered the 
accused juvenile girls a choice: attend a counseling program devel-
oped in part by the District Attorney’s office or face felony prosecu-
tion for child pornography. The District Attorney’s counseling pro-
gram required the attendees write a report explaining, among other 
things, “why you are here,” “[w]hat you did,” and “[w]hy it was 
wrong.” The program also included sessions on gender identity and 
norms. In upholding the injunction, the Third Circuit held that the 
curriculum of the counseling program, including the writing assign-
ments, amounted to government compelled speech in violation of 
the First Amendment. In addition, the program’s lessons on morality 
and gender roles interfered with a parent’s Fourteenth Amendment 
right to raise her child without government interference. The Court 
concluded that any prosecution of the girls would not be based on 
probable cause, but instead on retaliation for exercising a constitu-
tional right not to attend the education program.

Reply Brief of Appellant Skumanick
(October 23, 2009) (18 pages)

Brief of Appellees Miller et al. 
(September 11, 2009) (76 pages)

Brief of Appellant Skumanick 
(June 29, 2009) (27 pages)

Brief of Amicus Curiae Juvenile Law Center 
(2009) (42 pages)

Miller et al. v. Mitchell
United States District Court for the Middle District of Pennsylvania, Case No. 
3:09-CV-540 (Injunction) (April 30, 2010) (16 pages)

After the Third Circuit remanded this case to the District Court, the 
Wyoming County District Attorney stipulated that “there will be no 
juvenile prosecution or prosecution of any kind against the juvenile 
plaintiffs for any matter complained of or referred to in this litiga-
tion concerning the dissemination of photographs or pictures or any 
other matter relevant to the Plaintiff’s complaint.” The District Court 
issued an order on April 30, 2010 making the injunction enjoining the 
District Attorney from initiating criminal charges against the girls 
permanent.
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When Sex and Cell Phones Collide: Inside the Prosecution of a 
Teen Sexting Case
Robert D. Richards and Clay Calvert, 32 Hastings Comm. & Ent. L. J. 1 (Fall 2009) 
(32 pages) 

This article examines the legal difficulties raised in prosecuting ju-
veniles for the social and technological phenomenon known as “sex-
ting.” The article explains that there is little agreement among au-
thorities on how to handle sexting cases and notes that many pros-
ecutors attempt to apply traditional child pornography laws – laws 
designed to protect minors from adult-perpetrated sexual abuse – to 
charge minors themselves with creating, possessing and disseminat-
ing child pornography. To highlight the unique legal issues raised by 
sexting, the article examines the Florida case of Phillip Alpert, age 
18, who was convicted of child pornography charges for distributing 
nude images of his ex-girlfriend, age 16 at the time. The article pro-
vides exclusive, in-person interviews with both Alpert, who is now 
a registered sex offender, and his current attorney, Lawrence Walters. 
The article asserts that while sexting teenagers’ behavior might fit 
into the literal definition of child pornography, it defies logic to sug-
gest that lawmakers enacting child pornography laws envisioned the 
laws would be applied to teenagers voluntarily exchanging photo-
graphs of themselves in various states of undress when crafting the 
laws in place today. The article concludes by highlighting problems 
that emerge from a severe application of the law, including the fact 
that that teenagers engaged in sexting are not knowingly harming 
minors in the same way that traditional child pornographers do, that 
draconian penalties stemming from child pornography convictions 
can devastate a teenager’s life, and the lasting stigma attached to be-
ing labeled a child pornographer.

Sexting, Statutes and Saved by the Bell: Introducing a Lesser 
Juvenile Charge with an ‘Aggravating Factors’ Framework
W. Jesse Weins and Todd C. Hiestand, 77 Tenn L. Rev. 1 (Fall 2009) (58 pages)

This article explores the difficulties in establishing the proper place 
for criminal and juvenile law as a societal response to “sexting.” 
Some states have begun prosecuting minors for sexting under tra-
ditional child pornography laws – the only criminal laws that cur-
rently cover such behavior. The article explores how juveniles have 
challenged their prosecutions under traditional child pornography 
laws as unconstitutional and examines the legal amendments that 
several states have enacted to carve out a more lenient niche for sex-
ting behavior. The article introduces the topic of sexting through two 
recent cases and follows with a discussion of the First Amendment 
and statutory issues surrounding the issue, finding many of images 
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can be prohibited. The article then considers whether criminaliza-
tion is appropriate for minors and argues that it is necessary but 
should take the form of a lower-level juvenile offense, rather than 
a traditional child pornography offense. The article then turns to an 
examination and critique of state legislation reducing the charges 
or penalties for sexting, and concludes by presenting an alternative 
model employing an “aggravating factors” framework for prohibit-
ing sexting among minors.

‘Sexting’ and the First Amendment
 John A. Humbach, 37 Hastings Const. L.Q. 433 (Spring 2010) (44 pages)

This article considers whether people, in particular teenagers, have 
a constitutional right to record and their own sexual conduct and 
nudity, which the author refers to as “autopornography.” The article 
first explores the parameters of the Supreme Court’s obscenity and 
child pornography jurisprudence, explaining the genesis of why ma-
terials falling into these two categories are not protected by the First 
Amendment’s right to free speech. Next, the article explores the rea-
soning in the Court’s decisions in New York v. Ferber, the seminal case 
that carved out a categorical First Amendment exception for “child 
pornography,” as well as Osborne v. Ohio, where dicta stated that the 
exclusion could include mere possession and viewing of illicit mate-
rials. The article posits that teen sexting and autopornography could 
easily be included under the categorical exclusion in Ferber and Os-
borne because the exclusion was defined by content, even though it 
was justified by the state’s interest in protecting children exploited 
and harmed in the production process. The article then turns to 
the Court’s decision in Ashcroft v. Free Speech Coalition, which held 
that non-obscene virtual child pornography was protected by free 
speech, and considers whether the categorical exemption is moving 
more towards a “crime” based definition (as opposed to one based 
on harm) such that teen sexting and autopornography would be pro-
tected speech, since by a large these activities are not criminal. The 
article concludes that the constitutional status of teen sexting and 
autopornography remains uncertain and discusses four possible sce-
narios for how the law may evolve. 
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5. Statistics

Juveniles Who Commit Sex Offenses Against Minors
David Finkelhor, Richard Ormrod, and Mark Chaffin, Juvenile Justice Bulletin, 
U.S. Department of Justice, Office of Justice Programs (December 2009) 
(12 pages) 

This bulletin draws on data in the Federal Bureau of Investigation’s 
National Incident-Based Reporting system to provide “population-
based epidemiological information on juvenile sex offending” in an 
effort to inform policy makers and help prevent and deter the sex-
ual victimization of youth. Key findings noted include, among oth-
ers, the fact that juveniles account for more than one-third of those 
known to police to have committed sex offenses against minors, and 
juveniles who commit sex offenses against other children are more 
likely than adult sex offenders to offend in groups and at schools 
and to have more male victims and younger victims. The bulletin 
concludes with a detailed discussion of implications for policy and 
practice based on epidemiological findings detailed in the report.

D. Status Offenses 

The Right to Counsel in Status Offense Cases
American Bar Association (2010) (3 pages)

This article provides information about the right to counsel in status 
offense cases. The article begins by highlighting applicable Supreme 
Court precedent, arguing that the Supreme Court’s reasoning in In re 
Gault, which held that youth are entitled to counsel in delinquency 
proceedings, applies equally to status offense cases. The article then 
notes that at the federal statutory level, the Juvenile Justice and De-
linquency Prevention Act encourages states to provide counsel for 
“all juveniles in the justice system,” and the Act’s regulations fur-
ther specify that at a violation hearing status offenders be afforded 
the right to legal counsel. The article observes that many states have 
passed laws that afford status offenders the right to counsel at certain 
stages of proceedings and outlines the general categories for the types 
of state statutes that exist. The article then highlights three state-level 
cases where the right to counsel for status offenders is addressed, 
and concludes by noting that the American Bar Association Policies 
and Standards support a right to counsel for status offenders.
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Left Behind: The Paternalistic Treatment of Status Offenders 
Within the Juvenile Justice System
Julie J. Kim, Washington University Law Review, Vol. 87 (2010) (25 pages)

This article explores the disparity between the progress that has been 
made by courts with respect to juvenile offenders – through legisla-
tion and federal court decisions they have been afforded more rights 
and an expressed interest model has been favored – versus the lack 
of procedural due process and ability to voice interests provided to 
status offenders. The article asserts that because typical status of-
fenses such as truancy, running away, curfew violations, and ungov-
ernability are not criminal, courts tend to exercise more paternalism 
and use their discretion in determining the disposition of the child. 
In exploring this thesis, the article first provides a history of the ju-
venile justice system and various changes that have occurred in the 
last fifty years. The article then addresses the ways status offenders 
have been left behind in the juvenile justice system’s reforms and 
notes how they are continually deprived of the same rights and au-
tonomy as other youth offenders. The article provides suggestions 
regarding how to increase the rights afforded to status offenders, 
and concludes that these rights must be granted or status offenders 
must be removed as a whole from the jurisdiction of the juvenile 
justice system.
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A. Collateral Consequences  

The Pennsylvania Juvenile Collateral Consequences Checklist
P.A. Juvenile Defense Action Network (PA-JIDAN) (May 2010) (20 pages)

This checklist provides attorneys, judges, and other juvenile jus-
tice professionals with the most current information available on 
the short term and long-term consequences of juvenile adjudica-
tions of delinquency. The checklist addresses: adjudication of de-
linquency; employment opportunities; records open to the public; 
juvenile courts open to the public; public housing; military; carrying 
a firearm; driver’s license; access to schools; access to higher educa-
tion; fines, court costs and restitution; sex offense registration; DNA 
samples; expungement; voting; jury service; immigration status and 
adult sentencing.

American Bar Association, Criminal Justice Section, Report 
to the House of Delegates Recommendation Re: Collateral 
Consequences
(February 2009) (14 pages)

This recommendation from the ABA’s Criminal Justice Section urg-
es federal, state, territorial and local governments to increase the 
opportunities of youth involved with the juvenile or criminal jus-
tice systems and to prevent the continuing discrimination against 
those who have been involved with these systems in the past by 
limiting the collateral consequences of juvenile arrests, adjudica-
tions, and convictions. The recommendation provides specific 
guidelines on laws and policies that will lessen the impact of col-
lateral consequences.
 

Systemic Issues

14
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PowerPoint: Massachusetts Collateral Consequences, 
Delinquency and Youthful Offender Cases 
(2010) (40 pages)

This PowerPoint presentation discusses collateral consequences in 
delinquency and youthful offender cases in Massachusetts. Topics 
covered include: Special Education, Sex Offender Registration, DNA 
Databases, Federal Sentencing Guidelines, Military Service, Drugs 
and Driving, Employment, Student Financial Aid, Housing Statutes, 
and Foster Care.

Beyond Juvenile Court: Long-term Impact of a Juvenile 
Record: What Defense Attorneys Need to Know About 
Collateral and Other Non-confinement Consequences of 
Juvenile Adjudications
(Washington Defender Association) (26 pages)

This booklet analyzes Washington state juvenile laws and illustrates 
the collateral consequences of juvenile adjudication. The booklet is 
intended for “public defense attorneys, their juvenile clients, and 
their clients’ parents.” The booklet covers collateral consequences as 
they relate to the following: juvenile criminal history records, im-
migration, financial obligations, driving, school issues, applying to 
college, federal student loans, right to possess firearms, voting and 
jury service, employment, housing, public benefits, and traveling to 
Canada. The booklet also includes information specific to juvenile 
sex offenders, foster children, and parental responsibility. Though 
based on Washington law, this booklet provides a helpful template 
for other districts looking to develop information packets for de-
fenders, families, and juveniles.

B.	Costs	of	Confinement	

The Real Costs and Benefits of Change: Finding Opportunities 
for Reform During Difficult Fiscal Times
National Juvenile Justice Network (June 2010) (22 pages)

This report offers guidance for juvenile justice advocates facing bud-
get shortfalls in their states. The report explores an array of reforms 
that states have successfully utilized to improve outcomes for youth, 
increase public safety, and reduce costs, highlighting concrete strate-
gies, both substantive and tactical, that have been proven to save 
states money and treat youth more appropriately and effectively. 
One such strategy is to adopt a fiscal realignment model, through 
which states provide incentives to encourage localities to treat young 
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offenders through community and evidence-based programs, and 
decrease their use of costly state-funded juvenile prison beds. An-
other core strategy advocated by the report involves “downsizing” 
through closing youth correctional centers or lowering detention 
populations. The report urges advocates to help educate their local 
policymakers about the expense and effects of juvenile institutions 
as well sensible alternatives that will both achieve cost-cutting goals 
and increase public safety.

C. Crime Prevention 

Formal System Processing of Juveniles: Effects on 
Delinquency
Anthony Petrosino, Carolyn Turpin-Petrosino & Sarah Guckenberg, The 
Campbell Collaboration (January 2010) (89 pages)

This study aggregated the results of 29 previous studies of the ju-
venile justice system and found that formal processing through the 
juvenile courts and detention system had no crime control effect and 
often increases delinquency. “Rather than providing a public safety 
benefit, processing a juvenile through the system appears to have a 
negative backfire effect.” Compared to a “do nothing” approach of 
simple release, the negative effect of system processing was slight. 
Compared to a diversion program or release with counseling ser-
vices, the negative effect of system processing was much greater. The 
report also discusses the policy implications of the findings and sug-
gests, primarily based on a cost-benefit analysis, that formal system 
processing provides no benefit to individual juveniles or to society.

D. Education  

Addressing the Unmet Educational Needs of Children and 
Youth in the Juvenile Justice and Child Welfare Systems
Peter Leone, Lois Weinberg, Center for Juvenile Justice Reform, Georgetown 
University (May 2010) (74 pages)

Youth in both the dependency and delinquency systems, and those 
who crossover into both, generally receive inadequate education, 
leaving them unprepared to enter the adult world. This article begins 
by examining the challenges facing these youth, such as increased 
health problems, mental health issues, and behavioral problems. The 
article then explores systematic problems -- such as multiple and 
frequently changing foster care placements, a lack of coordination 
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across agencies and juvenile detention facilities, and inappropriate 
education programs that lack provisions -- that in part cause poor 
educational opportunities for these youth. After noting legal reforms 
that have improved the ability for delinquent and dependent chil-
dren to have access to education, as well as highlighting litigation 
that has been pursued to compel states to provide children the edu-
cation they require, the article turns to a review of evidence-based 
interventions that can be implemented to help improve the edu-
cational opportunities of these youth. More than any other youth, 
crossover youth, those who have been in both the delinquency and 
dependency system, are at risk of academic failure. As such, more in-
terventions, services, and coordination are required to support their 
success. The article provides recommendations and examples of best 
practices for crossover youth programs.

E. Generally 

Census of Public Defender Offices, 2007
Bureau of Justice Statistics, U.S. Department of Justice, Office of Justice Programs 
(Revised June 17, 2010) (17 pages)

This Census of Public Defender Offices (“CPDO”) -- originally pub-
lished in November 2009, but re-issued in June 2010 to correct errors 
identified in the data -- collected data on public defender office case-
loads, staffing, expenditures, and adherence to accepted standards 
and guidelines in offices found across 49 states and the District of 
Columbia. The CPDO was the first systematic, nationwide study of 
public defender offices and provides state-by-state statistical tables 
on a variety of topics, including characteristics of public defender of-
fices, standards and guidelines employed by public defender offices 
and information on cases received.

Remarks as Prepared for Delivery by Attorney General Eric 
Holder at the Brennan Center for Justice Legacy Awards 
Dinner 
(November 16, 2009) (7 pages)

In this speech, Attorney General Eric Holder commented on the cur-
rent state of the American justice system, describing courts in which 
defendants are routinely charged and allowed to plead guilty to 
crimes that carry jail time without ever speaking to a lawyer. The 
Attorney General went on to highlight the plight of public defender 
offices across the country that are chronically under-resourced and 
noted that there are seven state governments that contribute noth-
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ing to trial-level public defense. In addition to being a moral defi-
cit, the crisis in indigent defense creates real deficits for state and 
county governments. The Attorney General discussed several ways 
in which underfunding the public defender system leads to higher 
costs in the end. To investigate this problem and work toward solu-
tions, the Attorney General has convened an internal working group 
and planned to hold a conference on indigent defense through the 
Office of Justice Programs. 

Juvenile Court Statistics, 2006-2007
Charles Puzzanchera, Benjamin Adams, and Melissa Sickmund, National Center 
for Juvenile Justice (March 2010) (170 pages)

This report describes delinquency cases between 1985 and 2007 and 
petitioned status offense cases between 1995 and 2007 that U.S. courts 
with juvenile jurisdiction handled. The analyses are based on more 
than one million automated case records and court-level statistics of 
more than sixty thousand additional cases. The report contains three 
sections: national estimates of delinquency cases, national estimates 
of delinquency case processing, and national estimates of petitioned 
status offense cases. Within each of these sections, the report pro-
vides information on trends, types of offenses, and descriptive infor-
mation about the offenders, such as age, gender and race, along with 
additional information. Using graphs and tables, the report demon-
strates how delinquency and status offense cases have changed since 
1985 and 1995, respectively.

Keynote Remarks at the Annual Conference of Chief Justices
Laurence H. Tribe, Senior Counselor for Access to Justice, U.S. Department of 
Justice (July 26, 2010) (32 pages)

In this speech to the Conferences of Chief Justices, Larry Tribe, Se-
nior Counsel for the United States Department of Justice’s Access to 
Justice Initiative, acknowledged that the justice system in the United 
States is in crisis and urgently needs to be fixed. He urged the state 
Chief Justices – advocates who are uniquely positioned to effect 
change – to challenge themselves to commit to fixing the system. 
Tribe described over-arching problems plaguing the system, such as 
the imbalance power and influence of wealth, the fact that there are 
just too many people in the system for the system to serve them all 
effectively, and the “punitive urge” that exists in this country. After 
addressing problems with the system, Tribe highlighted three areas 
ripe for reform: juvenile justice, pro bono representation, and the es-
tablishment of Access to Justice Commissions in individual states. 
With respect to juvenile justice, Tribe urged the Justices to make sure 
young people enjoy the fundamental right to counsel guaranteed 



National Juvenile Defender Center96

under In re Gault, and urged them to do this by prohibiting the ju-
dicial acceptance of counsel waivers in their states by juveniles who 
have not at least received the advice of counsel about their options 
and consequences of waiving such an important right. In addition to 
juvenile waiver of counsel, Tribe also addressed the collateral conse-
quences of juvenile adjudications and the need to end the indiscrimi-
nate use of shackling in delinquency proceedings.

Ten Things Every Juvenile Court Judge Should Know About 
Trauma and Delinquency
Kristine Buffington, Carly D. Dierkhising, Shawn C. March, National Council of 
Juvenile and Family Court Judges (2010) (18 pages)

This bulletin notes that to be effective, the juvenile court system 
must understand the role of traumatic exposure in the lives of chil-
dren and engage resources and interventions that address childhood 
trauma. As such, this bulletin highlights ten crucial areas that judges 
need to be familiar with in order to best assist traumatized youth in 
the juvenile justice system. By becoming knowledgeable about the 
impacts of trauma on youth, juvenile justice personnel can aid the 
juvenile court in its mission of protecting and rehabilitating youth 
while also holding them responsible for their actions.

F. Juvenile Justice Reform 

Pennsylvania Interbranch Commission on Juvenile Justice 
Final Report 
(May 2010) (68 pages)

The Interbranch Commission on Juvenile Justice was established by 
the Pennsylvania legislature in 2009, following the disclosure of the 
judicial corruption scandal in Luzerne County. The Commission was 
charged with determining how the juvenile justice system in Luzerne 
county failed, restoring public trust in the juvenile justice system, 
and developing recommendations to prevent a similar miscarriage 
of justice in the future. The Commission’s report presents a detailed 
account of the corruption in the Luzerne County courthouse but cau-
tions that the blame does not end with the three judges charged with 
federal crimes. Instead, the Commission found a culture of “[s]ilence, 
inaction, inexperience, ignorance, [and] fear of retaliation.” To ad-
dress these problems, the Commission developed recommendations 
covering twenty areas of the juvenile justice system, from judicial 
and attorney discipline to the use of data and statistics.
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Summary Recommendations
(May 2010) (5 pages) 

Opening Statement of the Honorable John M. Cleland, 
Commission Chair 
(October 14, 2009) (7 pages) 

Testimony of Mary Ann Scali, Deputy Director, 
National Juvenile Defender Center 
(February 1, 2010) (16 pages) 

Lessons from Luzerne County: Promoting Fairness, 
Transparency and Accountability, Recommendations to the 
Interbranch Commission on Juvenile Justice
Juvenile Law Center (2010) (104 pages)

After the “Kids for Cash” scandal in Luzerne County broke into the 
headlines, the state of Pennsylvania formed the Interbranch Com-
mission on Juvenile Justice to investigate and develop recommenda-
tions to rectify problems in the juvenile justice system. This report, 
written by the Juvenile Law Center, suggests a series of recommen-
dations that the Commission should incorporate into its final report. 
The Juvenile Law Center’s recommendations include ways to ensure 
access to counsel, increase appellate review, increase transparency 
and accountability, reduce referrals to the system, ensure appropri-
ate treatment of youth in the system, and reduce the consequences 
of juvenile records. The report includes proposed statutory language 
and comparisons to other states.
 

The State of Criminal Justice 2010, The American Bar 
Association Criminal Justice Section, Chapter 7: Juvenile 
Justice
John D. “Jay” Elliott (April 19, 2010) (16 pages)

This chapter from The State of Criminal Justice 2010 describes the 
current status of the juvenile justice system including juvenile courts, 
prosecutors, juvenile defenders, new legislation, and non-profit or-
ganizations. The author summarizes the corruption case in Luzerne 
County, Pennsylvania where a juvenile court judge repeatedly or-
dered juveniles detained in a private facility in which the judge had 
a financial interest. The case is used to illustrate the problems of 
juveniles’ routine waiver of counsel, ineffective assistance of coun-
sel, and the increasing criminalization of school-based misbehavior. 
Also included in this chapter are legislative developments including 
the reauthorization of the federal Juvenile Justice and Delinquency 
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Prevention Act, which includes a new provision precluding states 
from using contempt orders to penalize status offenders, as well as 
a discussion of the Youth PROMISE Act, designed to fund programs 
offering alternatives to incarceration, and the National Criminal Jus-
tice Commission Act, which would create a commission to examine 
the over-reliance on incarceration to control crime and drug use.

Charting a New Course: A Blueprint for Transforming 
Juvenile Justice in New York State, A Report of Governor 
Paterson’s Task Force on Transforming Juvenile Justice
Vera Institute of Justice (December 2009) (108 pages)

More than 1,600 youth enter New York State’s institutional place-
ment facilities each year, at an estimated annualized cost of $210,000 
per child. Yet many youth leave more angry, fearful, or violent than 
when they entered. In September 2008, Governor David A. Pater-
son created the Task Force on Transforming Juvenile Justice (“Task 
Force”) to help the state shift toward a rehabilitative, treatment-
focused model of care that promotes public safety, holds youth 
accountable for their actions, and produces positive outcomes for 
young people and their families. In this report, the Task Force offers 
its recommendations for reducing the use of institutional placement 
and expanding alternatives; eliminating inequities across the system, 
particularly those that disproportionately impact youth of color; im-
proving the supports and services provided to young people in state 
custody and upon release; and ensuring system accountability and 
transparency.

Charting a New Course: A Blueprint for Transforming 
Juvenile Justice in New York State, A Report of 
Governor Paterson’s Task Force on Transforming 
Juvenile Justice
Vera Institute of Justice (Executive Summary & Recommendations) 
(December 2009) (4 pages)

The Maine Juvenile Justice Task Force, An Integrated 
Approach to Transforming Maine’s Juvenile Justice System
University of Southern Maine, Muskie School of Public Service (June 2010) 
(82 pages) 

In April 2009 Maine’s Juvenile Justice Task Force was established 
and charged with exploring possible reforms in educational attain-
ment, access to community-based services, correctional practices, 
resource allocation and organizational structure and development. 
To this end, the Task Force developed ten goals for improving the 
state’s juvenile justice system by focusing on enhancing the quality 
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of education, reducing the use of juvenile incarceration and deten-
tion, and implementing community-based solutions for juveniles. 
For many of these areas, the Task Force identified best practices from 
other states to use as a template for reforming Maine’s laws and pro-
grams. In addition, the Task Force addressed the issues of funding 
and implementing these goals. The report also includes proposed 
legislation and resources to speed the implementation of the recom-
mendations.

G. Public Opinion 

Never too late: Public Optimism about Juvenile Rehabilitation
Alex R. Piquero, Francis T. Cullen, James D. Unnever, Nicole L. Piquero and Jill 
A. Gordon, Punishment Society, Vol. 12(2): 187-207 (2010) (22 pages)

This study explores whether optimism about juvenile rehabilitation 
is a near universal, shared belief, or whether there exist important 
variations across socio-demographic groups about whether juveniles 
can be rehabilitated. Using data from a random sample of Pennsyl-
vania residents, the results point not toward a division over the be-
liefs about ‘saving children,’ but instead demonstrate a consensus 
that optimism about juvenile rehabilitation is not something citizens 
argue over. This study revealed a broad consensus in support of ju-
venile rehabilitation and an abiding optimism that youthful offend-
ers can be reformed deep into the teenage years if not well beyond. 
There is some variation in these beliefs across certain characteristics, 
but they exert only a minor influence.

H. State Studies 

Ohio’s Juvenile Justice System: Perspectives From the Field, 
Summary of Stakeholder Priorities
Children’s Law Center, Inc. (2010) (16 pages) 

Based on interviews, focus groups, and surveys with judiciary mem-
bers, children’s attorneys, probation and diversion officers, law en-
forcement, youth and families, and prosecuting attorneys, the Chil-
dren’s Law Center compiled this report on deficiencies in the Ohio 
juvenile justice system and ways in which those deficiencies can be 
improved. While there were some differences in group reports, most 
agreed that a “tough on crime” approach had led to “expensive and 
ineffective alternatives for youth and devastating effects for commu-
nities.” Additionally, the most frequently mentioned problem was a 
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lack of funding. Issues such as unavailable mental health services, 
lack of prevention efforts, ineffective and counterproductive zero 
tolerance school policies, an absence of alternatives to the juvenile 
justice system, and unclear sex offender laws were also cited as sys-
temic problems. Respondents also requested increased training and 
family engagement. Finally, the juvenile court system’s perception 
as a training ground led to a lack of field experts. Suggested recom-
mendations for system improvement included: building relation-
ships among juvenile justice stakeholders and allied groups, engag-
ing with communities and parents, and addressing policies that go 
against the best interests of the communities and youth.

Putting a Face on Every Child: Ohio’s Juvenile Justice Reforms
Children’s Law Center, Inc. (2010) (Video, available at: www.childrenslawky.org) 

This video highlights how mandatory get-tough-on crime laws con-
tinue fail Ohio’s youth resulting in low and moderate risk children 
being incarcerated for lengthy sentences in large, warehouse-like 
facilities that are far from home and not resourced to respond to 
individual needs. As a result, many of these children come out of 
the system years later at “higher risk” than when they entered. The 
focus of the video is on the need for greater judicial discretion and 
cost-effective sentencing options that foster rehabilitation, by build-
ing a continuum of care based upon evidence-based practices that 
emphasize keeping youth in their communities or in the least restric-
tive setting possible, with the highest level of intervention, supervi-
sion, and services. 

The Right to Counsel in Juvenile Court: The Conundrum of 
Attorneys as an Aggravating Factor at Disposition
Barry C. Feld, Shelly Schaefer, Justice Quarterly (October 9, 2009) (30 pages)

This study examined the impact of 1995 Minnesota legal reforms 
requiring mandatory appointment of counsel or stand-by counsel 
for youths charged with felonies or who faced out-of-home place-
ments, and consultation with a lawyer by youths charged with mis-
demeanors. While the legislature enacted the reforms based on stud-
ies from numerous groups in the early to mid-1990s, the Governor 
vetoed funding for any additional public defenders. In response, 
and as cost-saving strategy to avoid having to provide attorneys, 
the legislature decriminalized many misdemeanors, converted them 
to status offenses and restricted judges’ sentencing authority such 
that out-of-home placements were not an option. This study com-
pared how juvenile courts processed over thirty thousand youths in 
1994 – the year before the new legislation – and how they processed 
over thirty-nine thousand cases in 1999. The study concluded that, 
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notwithstanding the law’s cost-saving intent, it did not achieve the 
legislature’s goals because judges continued to appoint counsel for 
about one-fifth of status offenders despite the statutory prohibition. 
The study also notes that perhaps the most positive finding is the 
substantial overall decline (34.5%) in out-of-home placements that 
accompanied decriminalization of misdemeanors. 
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A. Challenges to Transfer Statutes 

Connecticut v. Fernandes
Appellate Court of Connecticut, No. AC 28925 (Opinion) (June 16, 2009) (8 pages)

In this opinion, the Appellate Court of Connecticut examined whether 
the state’s juvenile transfer statute, §46b-127(b), permitted the Court 
discretion to consider a motion to transfer the defendant’s case to 
adult court. While this case should have been a case of discretion-
ary transfer, the Juvenile Court judge stated that he was bound by 
statute to approve any such transfer motion presented by the pros-
ecutor. In analyzing the statute, the Appellate Court looked first to 
the statutory text and noted that the provision at issue, §46b-127(b), 
involved discretionary, as opposed to mandatory, transfer and did 
not provide guidance on what discretion the court had to consider a 
transfer motion. The Court then turned to the legislative history of 
the statute and found that it was created to model the transfer proce-
dure in adult courts and did provide judges discretion over whether 
to grant prosecutorial motions to transfer. The Court concluded that 
a juvenile has a cognizable liberty interest in his status as a juvenile 
and the special rights afforded to juvenile defendants through stat-
ute cannot be stripped without due process of law. The Appellate 
Court held that in a motion for discretionary transfer, due process 
and the applicable statute “require that the defendant be afforded a 
hearing in which the Juvenile Court judge considers argument from 
counsel as to whether a case should be transferred to adult criminal 
court.” Since the Juvenile Court did not exercise its discretion and 
consider whether the case should be transferred, the judgment was 
reversed and the case remanded.

Youth in Adult Court

15
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Brief of the State of Connecticut-Appellee 
(June 18, 2008) (17 pages)

Record 
(April 21, 2008) (23 pages)
 
Brief of Defendant-Appellant 
(March 7, 2008) (55 pages) 

Connecticut v. Fernandes
Supreme Court of Connecticut, Case No. SC-18449 (Certification Decision) 
(September 17, 2009) (1 page)

In September 2009, the Supreme Court of Connecticut granted cer-
tification for appeal regarding the following question: “Did the Ap-
pellate Court properly conclude that the transfer of the juvenile’s 
case from the juvenile docket to the regular docket of the Superior 
Court did not comply with the applicable statute and with due pro-
cess requirements?”

State of Connecticut v. R.W.
Superior Court Judicial District of Ansonia/Milford, Case No. CR-08-068510 
(Memorandum of Decision Re: Motion to Transfer) (August 21, 2009) (18 pages)

In this decision, which followed the significant Connecticut Appellate 
Court decision in Fernandes, the Superior Court addressed whether 
the transfer of a juvenile defendant’s case under General Statutes § 
54-76c from the docket for youthful offender matters to the regular 
criminal docket required the court to exercise its independent dis-
cretion prior to transferring the case in order to satisfy due process 
imperatives enshrined in the U.S. and Connecticut constitutions. The 
state argued that under § 54-76c, prosecutors had unbridled discre-
tion to make a transfer, whereas the defense argued that a due pro-
cess hearing was required prior to transfer. In analyzing the issue, 
the Court found that the defendant had a protected liberty interest in 
retaining youthful offender status and discounted the state’s use of 
precedent related to mandatory transfer statutes because the portion 
of the statute at issue was discretionary. The Court considered the 
legislative history and text of § 54-76c, and found neither particu-
larly helpful in determining the appropriate level of discretion to be 
employed by a court. The Court did, however, find Fernandes, which 
dealt with an analogous discretionary transfer statute, to be disposi-
tive. Consistent with the holding in that case, the Court found that 
it must exercise its independent judgment and hold a hearing to de-
termine whether the juvenile defendant should be transferred to the 
adult criminal docket. 
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Defendant’s Memorandum of Law in Opposition 
to the State’s Motion to Transfer Youthful Offender 
Matter to the Adult Docket 
(June 30, 2009) (21 pages) 

Connecticut v. B.B
Connecticut Supreme Court, Case No. CR-09-94323 (Application for Certification 
of a Public Interest Appeal Pursuant to General Statutes Sect. 52-265-A and 
Practice Book Sect. 83-1) (October 9, 2009) (10 pages)

This appeal application to the Connecticut Supreme Court challeng-
es the decision of the trial court judge to remove the defendant’s 
case from the youthful offender docket to the adult criminal docket 
based solely on the prosecutor’s motion and without a hearing on 
the merits of the transfer. The appeal application argues that the 
Connecticut Supreme Court needs to hear the case because there is 
a split in authority in the Superior Courts regarding juvenile/youth 
transfers: some courts have ordered a hearing with counsel before 
deciding the propriety of transfer to the regular adult docket, while 
other courts have ordered the transfer based on the prosecutor’s 
motion alone. The application relies heavily on the Appellate Court 
decision in Connecticut v. Fernandes (holding that “non-mandatory 
transfer of juveniles must be afforded due process prior to making a 
transfer to the adult criminal docket”), which the Supreme Court of 
Connecticut certified for review in September 2009. The application 
argues that while the instant case deals with transfer of a youthful 
offender, the statute is nearly identical to the juvenile transfer statute 
at issue in Fernandes, and thus to maintain rational uniformity and 
eliminate confusion with respect to transfer law, the Court should do 
what is in the public interest and grant the application and hear the 
appeal as it applies to youthful offender transfers.
 

B. Generally 

Age Inappropriate: The Prosecution of Teens as Adults Surges 
under State Attorney Journal Angela Corey, Despite a National 
Consensus that it Doesn’t Work
Gwynedd Stuart, Folio Weekly (December 8-14, 2009) (4 pages)

This article describes the stated commitment of Florida State Attor-
ney Angela Corey to dole out harsh punishments for violent crimi-
nals, including juveniles. Consistent with her vow to get tough on 
crime, Corey has moved to increase direct-prosecution of juveniles 
in Florida courts. “Direct-file” prosecutions are unique to only 14 
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states, including Florida, and leave the decision of whether adult 
sanctions will be imposed on a particular juvenile up to the pros-
ecutors rather than juvenile court judges or legislative mandate. The 
article provides interview excerpts and commentary from a range of 
juvenile advocates and experts explaining why prosecuting teens as 
adults does not accomplish its public safety goals, evidenced by the 
fact that juveniles tried in the adult criminal system actually have a 
higher rate of recidivism than those who remain in juvenile court. 
The article notes that while some states recognized these studies and 
ramped down laws that allow adult sanctions to be applied to juve-
nile defenders, Florida has actually done the opposite. 

The Impact of Prosecuting Youth in the Adult Criminal Justice 
System
UCLA School of Law Juvenile Justice Project (July 2010) (131 pages)

This literature review on the Impact of Prosecuting Youth in the 
Adult Criminal Justice System, commissioned by the Campaign for 
Youth Justice and compiled by the Juvenile Justice Project at UCLA 
Law School, provides an update to the previous literature review 
published by the Youth Law Center in 1995. The report compiles the 
latest research and reveals the harmful effects of transferring youth 
to the adult criminal justice system, where facilities are ill-equipped 
to address youth needs and promote rehabilitation by examining the 
effects on culpability, probability of incarceration, length of incar-
ceration, location of incarceration, processing time, deterrence, and 
recidivism.

Policies and Guidelines to Protect and Remove Youth from the 
Adult Criminal Justice System, Volume I, Policy Statements
Campaign for Youth Justice (188 pages)

Numerous organizations have issued policy statements in opposi-
tion to the practice of trying and incarcerating youth in the adult 
criminal justice system. The Campaign for Youth Justice has pre-
pared, “Policies and Guidelines to Protect and Remove Youth from 
the Adult Criminal Justice System” compiling all publicly available 
policy statements and guidelines. These volumes demonstrate wide-
spread support for ending the practice of trying youth as adults by 
diverse organizations. Several organizations specifically oppose any 
prosecution of youth within the adult criminal system while others 
propose an intermediate set of reforms, including removing youth 
from adult jails and prisons. Volume I contains the policy statements 
issued by organizations. Volume II contains the guidelines for practi-
tioners, including a copy of the American Bar Association Task Force 
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report, “Youth in the Criminal Justice System: Guidelines for Policy-
makers and Practitioners.” 

Policies and Guidelines to Protect and Remove Youth 
from the Adult Criminal Justice System, Volume II, 
Guidelines for Practitioners
Campaign for Youth Justice (276 pages)

  

C. JLWOP 

Until They Die a Natural Death: Youth Sentenced to Life 
Without Parole in Massachusetts
Children’s Law Center of Massachusetts (September 2009) (36 pages)

This report examines a 1996 Massachusetts law that automatically 
tries children ages 14-16 charged with first degree murder as adults, 
and, if convicted, imposes a mandatory life sentence without parole. 
The law provides exclusive jurisdiction to the adult court, foreclos-
ing the possibility of “reverse transfer” to juvenile court, and prohib-
iting any consideration of a youth’s age or circumstances – such as 
their prior conduct, level of participation in the crime, personal back-
ground, or potential for rehabilitation -- during sentencing. The re-
port calls for this sentencing practice to be re-examined, especially in 
light of advances in brain research showing significant anatomical, 
cognitive, social and neurological differences between adolescents 
and adults. In addition, the report notes that youth have a substan-
tially greater potential for change than adults and tend to desist from 
crime as they grow into late adolescence and early adulthood, mak-
ing the conclusion that they are “unredeemable” and thus subject to 
life without parole as early as age 14 inappropriate. The report high-
lights the enormous costs of incarcerating youth for life and provides 
examples of youth who changed and benefited from second chances 
- illustrating the importance of meaningful review of juvenile life 
sentences -- and calls for fair sentencing and fair opportunities for ju-
veniles to prove rehabilitation. The report recommends that life sen-
tences for juveniles mirror the life sentences imposed on adults for 
second-degree murder, and thus be reviewed by the Massachusetts 
Parole Board after a minimum of 15 years to determine whether the 
youth offenders continue to pose a threat to the community. There 
would be no right to parole or release, but rather a right to prove that 
they have earned the right to release through rehabilitation. 
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Death by Incarceration As a Cruel and Unusual Punishment 
When Applied to Juveniles: Extending Roper to Life Without 
Parole, Our Other Death Penalty
Robert Johnson, Ph.D. & Sonia Tabriz, 9 U. Md. L.J. Race, Religion, Gender, & 
Class 30-47 (2009) (21 pages)

This article argues that the punishment of life without parole for a 
juvenile is equally as unconstitutional under the Eighth Amendment 
as the death penalty, based on the reasoning in Roper v. Simmons. The 
author argues that life without parole, or as he terms it, death by 
incarceration, is becoming the new capital punishment and as such, 
only the most culpable criminals should receive this punishment and 
only for the most heinous crimes. Based on the reasoning in Roper, 
juveniles should thus be exempt from a life without parole punish-
ment, as under Roper, juveniles are inherently less culpable than 
adults. Additionally, just as juveniles sentenced to the death penalty 
are unable to realize maturation, juveniles sentenced to death by in-
carceration are also unable to realize maturation, as prisons do not 
provide an environment that facilitates growth. Additionally, the ab-
sence of any hope of release precludes the opportunity to develop 
as human beings and adults that the Roper court believed essential. 
Finally, juveniles’ inability to understand consequences and what 
life without parole would mean for them minimizes the deterrence 
benefits such a punishment would have for adults.

Graham v. Florida
United States Supreme Court, Case No. 08-7412 (Decision) (May 17, 2010) 
(84 pages)

In Graham v. Florida the Supreme Court held in a 6-3 decision au-
thored by Justice Kennedy that the Constitution does not permit a 
juvenile offender to be sentenced to life in prison without parole for 
a non-homicide offense. In finding that the Eighth Amendment’s 
Cruel and Unusual Punishment Clause does not permit a juvenile 
offender to be sentenced to life in prison without parole for a non-
homicide crime, the Court found that states must provide juveniles 
who receive lengthy sentences a “meaningful” chance at some point 
to show they should be released. The Court reasoned that juvenile 
life without parole for non-homicides is cruel and unusual because 
penological theory does not justify life without parole sentences for 
juvenile non-homicide offenders; categorically, juvenile offenders 
have limited culpability; and these sentences themselves are incred-
ibly severe. In a reaffirmance of Roper and the brain science on which 
it relied in part, the Court added: “No recent data provide reason 
to reconsider Roper’s holding that because juveniles have lessened 
culpability they are less deserving of the most serious forms of pun-
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ishment.” The Court also noted the national consensus against juve-
nile life without parole for non-homicides, looking beyond the mere 
number of states that allow such sentences to the actual number of 
instances in which the sentence has been carried out to determine 
that these sentences are, in fact, quite rare.

Reply Brief for Petitioner Graham 
(39 pages) (October 14, 2009) 

Brief for Respondent State of Florida 
(79 pages) (September 14, 2009)

Brief for Petitioner Graham 
(July 16, 2009) (105 pages)

Selected Media Coverage of the Graham Decision

Supreme Court Restricts Life Sentences Without Parole 
for Juveniles
David G. Savage, Los Angeles Times (May 17, 2010) (3 pages) 

Life Sentences Without Parole: Too Cruel to the Young
Editorial, Los Angeles Times (May 18, 2010) (2 pages) 

Supreme Court Bars Life Terms for Youths Who 
Haven’t Killed
Nina Totenberg, NPR (May 17, 2010) (3 pages) (MP3 and Transcript) 

Justices Limit Life Sentences for Juveniles
Adam Liptak, The New York Times (May 17, 2010) (4 pages) 

A New Standard of Decency
Editorial, The New York Times, (May 17, 2010) (2 pages) 

They’re Just Kids
Emily Bazelon, Slate, (May 17, 2010) (3 pages) 

Supreme Court Restricts Life Without Parole for 
Juveniles
Robert Barnes, The Washington Post (May 18, 2010) (3 pages) 
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Too Young for Life Without Parole
Editorial, The Washington Post (May 18, 2010) (3 pages)

Sullivan v. Florida
United States Supreme Court, Case No. 08-7621 (Dismissal) (May 17, 2010) 
(1 page)

The court dismissed the Sullivan case on the grounds that the writ 
of certiorari had been improvidently granted.
 

Reply Brief of Petitioner Sullivan 
(October 14, 2009) (42 pages) 

Brief of Respondent State of Florida 
(September 14, 2009) 

Brief of Petitioner Sullivan 
(July 16, 2009) (180 pages)

Juvenile Justice, Sullivan, and Graham: How the Supreme 
Court’s Decision Will Change the Neuroscience Debate
Johanna Cooper Jennings, Duke Law & Technology Review, No. 006 (2010) 
(10 pages) 

Written before the Supreme Court decided Graham v. Florida and dis-
missed Sullivan v. Florida, this article considers the ways psychologi-
cal and scientific studies may shape the Court’s decisions. The article 
focuses on neuroimaging technology, specifically MRI and fMRI, and 
fleshes out the arguments for and against permitting technology to 
affect the law. Using MRI technology scientists have discovered that 
juveniles have a still-developing frontal cortex: the area of the brain 
that handles impulse control, reasoning, anticipating consequences, 
and other “executive functions.” As a result of an immature frontal 
cortex, juveniles rely more on a different area of the brain that is 
responsible for “emotional, impulsive, and often aggressive” deci-
sions. These scientific discoveries seem to prove juveniles’ limited 
culpability and weaken the traditional arguments for punishment. 
Opponents of using neuroimaging data point to a long history of 
misuse of scientific data in courtrooms to reach absolute “scientific” 
conclusions. Opponents worry that judges and other non-scientists 
will not be able to accurately assess the data and may draw incor-
rect conclusions. Additionally, opponents argue that the question of 
juvenile culpability is ultimately a moral and legal one. Whichever 
position the Court takes, the author expects that the Graham and Sul-
livan decisions will set a precedent for the use of neuroimaging infor-
mation in juvenile cases.
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D. Research on Effectiveness 

From Time Out to Hard Time: Young Children in the Adult 
Criminal Justice System 
Michele Deitch, Amanda Barstow, Leslie Lukens, Ryan Reyna, Special Project 
Report, Lyndon B. Johnson School of Public Affairs, The University of Texas at 
Austin (2009) (134 pages)

This report examines the plight of pre-adolescent children–defined 
as children under the age of 12–who are caught up in the adult 
criminal justice system. The extensive research gathered by attorneys 
representing Christopher Pittman, a 12-year old boy who killed his 
grandparents and was sentenced to a mandatory 30 years without 
the possibility of parole, provides a comprehensive examination of 
how the nation treats young children who commit serious crimes, 
analyzes the available data with regard to the transfer of young 
children to adult criminal court, documents the extremely harsh and 
tragic consequences that follow when young children go into the 
adult criminal justice system, examines international practices, and 
offers policy recommendations to address this situation.

Don’t Throw Away the Key: Reevaluating Adult Time for 
Youth Crime in Virginia
JustChildren, A Program of the Legal Aid Justice Center (November 17, 2009) 
(39 pages) 

This report focuses on Virginia’s juvenile transfer laws, which sig-
nificantly limit the role of juvenile court judges in transfer determi-
nations. The report asserts that the youth transfer policies Virginia 
developed in the 1990s are overly broad and unnecessarily sweep 
too many youth into the adult system. They also can be applied un-
fairly, giving a disproportionate amount of authority to prosecutors 
rather than judges. The report argues that in light of a new under-
standing of juvenile brain development, juvenile crime statistics, 
and the negative impact on the community, juvenile transfer policies 
must be rewritten to restore discretion for transfer to juvenile court 
judges, increase training to judges regarding youthful offenders, and 
sharply curtail the use of adult jails for pre-trial detention of trans-
ferred juveniles.
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E. Sentencing

Cruel and Unusual Punishment: Mandatory Sentencing of 
Juveniles Tried as Adults Without the Possibility of Youth as a 
Mitigating Factor
Allison Powers, 62 RULR 241 (Fall 2009) (44 pages)

This article considers the constitutionality of imposing mandatory 
sentences on juveniles who are tried as adults without the possibility 
of mitigating the sentence due to the juvenile’s age. As a case study, 
the article discusses the story of twelve-year-old Christopher Pitt-
man – a child who was shuffled amongst households, suffered from 
depression, and who, after being beaten by his grandfather, shot his 
grandparents while they slept. Because South Carolina has no mini-
mum transfer age for a child accused of murder, Christopher’s case 
was transferred to adult court and he spent nearly two years incar-
cerated before his trial. After being found guilty, the judge lamented 
that statute required Christopher be tried as an adult and sentenced 
to a minimum of thirty years in prison without the possibility of pa-
role. The judge was precluded from considering Christopher’s age 
as a mitigating factor. The article considers Christopher’s case in 
light of Roper v. Simmons and whether his mandatory sentence meets 
the “evolving standards of decency that mark the progress of a ma-
turing society.” The article discusses the Roper court’s reasoning for 
rejecting the death penalty for juveniles: juveniles’ immaturity and 
recklessness, vulnerability to peer pressure and negative influences, 
and the fact that their character is still forming. The article then ap-
plies this analysis to mandatory minimum sentences for juveniles 
tried as adults and concludes that the practice violates the Eighth 
Amendment’s ban on cruel and unusual punishment.

Calling Strikes Before He Stepped to the Plate: Why Juvenile 
Adjudications Should Not Be Used to Enhance Subsequent 
Adult Sentences
Joseph I. Goldstein-Breyer, 15 Berkley J. Crim. L. 65 (2010) (28 pages)

This article asserts that the California Supreme Court’s decision in 
People v. Nguyen holding that non-jury juvenile adjudications may 
be used to enhance subsequent sentences beyond the statutory maxi-
mum is inconsistent with the long-standing purpose of the juvenile 
justice system to rehabilitate rather than punish. The article provides 
a brief history of the juvenile justice system and then posits that con-
sidering a juvenile adjudication a felony for sentencing enhancement 
purposes under California’s Three Strikes law blurs the distinction 
between adult and juvenile proceedings. The article then outlines 
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case law relied on by courts to determine procedural safeguards af-
forded to criminal defendants, and notes that the cases stand for the 
principal that any fact other than a prior conviction that increases 
a prison term beyond the statutory maximum must be charged in 
an indictment, submitted to a jury, and proven beyond a reasonable 
doubt. Given this precedent, the article argues that the U.S. Supreme 
Court should grant certiorari in Nguyen and examine whether non-
jury juvenile adjudications may be used in subsequent proceedings 
to enhance adult sentences. The article concludes by asserting that 
the use of prior non-jury juvenile adjudications to enhance crimi-
nal sentences beyond the statutory maximum threatens to erode the 
distinct boundaries of the adult and juvenile systems, resulting in 
unfair and unconstitutional effects.
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