
Friend or Foe: Navigating the Complexities of Working with Parents 
Defender Ethics* 

 

* Note that these excerpts from the National Juvenile Defense Standards and the ABA Model Rules of Professional Conduct are not 
complete. Lawyers wanting the full language for each should see the original materials. 

 
1 

 

 
Confidentiality 

 
National Juvenile Defense Standards 

2.3 Explain Client Confidences and Confidential Information 
Counsel must clarify that the client’s private conversations with counsel are protected from disclosure to anyone, 
including the client’s parent, the prosecutor, and the court. Counsel must also explain that the attorney-client 
privilege is deemed waived if anyone else, including a parent, is present during a conversation between the client 
and counsel. 

a. Counsel must be familiar with local case law, statutes, and codes of professional conduct regarding 
disclosure of private attorney-client conversations, as well as information that may embarrass or be 
harmful to the client. Counsel has a duty to keep all client  communications, as well as information 
arising out of the representation, confidential unless specifically required to disclose by local rules or 
statutes; 

b. Counsel must work with the client to understand what kind of information the client is comfortable with 
counsel sharing, and with whom; 

c. Counsel must zealously protect confidential information from public disclosure. Counsel should not 
discuss the case or any confidential information when people other than the client are present and able to 
hear. Counsel must not knowingly use a confidence or secret of the client unless the client provides 
informed consent or does so as required by rules of professional conduct; 

d. Counsel must exercise discretion in revealing the contents of psychiatric, psychological, medical, social, 
and educational reports that bear on the client’s history or condition. In general, counsel should not 
disclose data or conclusions contained in such reports unless the client provides informed consent, and 
even then, only if doing so will advance the client’s stated objectives. Prior to requesting reports from 
outside institutions (e.g., educational reports), counsel must obtain informed consent from the client; and   

e. If proceedings are scheduled to be public, to protect the confidential information  involved, counsel, in 
consultation with the client, should move to close the proceedings or request the case to be called last on 
the docket, when the courtroom is empty. 

 
2.5 Parents and Other Interested Third Parties 
Counsel must inform the client and third parties (e.g., parents, other family members, clinicians, teachers, 
counselors, service providers, and other interested adults) that counsel is required to treat private communications 
with the client as confidential. Counsel is required to maintain confidentiality even when third parties are 
providing services to the client.  

a. Counsel must know state case law, statutes, and codes of professional conduct regarding all disclosures to 
third parties; 

b. Counsel should explain to the client the need to share information with third parties, and specify the 
information to be shared, the purpose of sharing it, and the possible consequences. Counsel must obtain 
permission from the client prior to communicating certain information to third parties. Counsel may not 
permit a third party, including a parent, to interfere with counsel’s assessment of the case. Counsel shall 
not substitute a third party’s wishes for those of the client; and  

c. When a third party, including a parent, is trying to direct the representation of the client, counsel should 
inform that person of counsel’s legal obligation to represent only the expressed interests of the client. In 
the event of a disagreement, counsel is required to exclusively abide by the wishes of the client. 
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Model Rules of Professional Conduct 

1.6 Confidentiality of Information 
a. A lawyer shall not reveal information relating to the representation of a client unless the client gives 

informed consent, the disclosure is impliedly authorized in order to carry out the representation or the 
disclosure is permitted by paragraph (b.). 

b. A lawyer may reveal information relating to the representation of a client to the extent the lawyer 
reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 
(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in 

substantial injury to the financial interests or property of another and in furtherance of which 
the client has used or is using the lawyer's services; 

(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another 
that is reasonably certain to result or has resulted from the client's commission of a crime or 
fraud in furtherance of which the client has used the lawyer's services; 

(4) to secure legal advice about the lawyer's compliance with these Rules; 
(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and 

the client, to establish a defense to a criminal charge or civil claim against the lawyer based 
upon conduct in which the client was involved, or to respond to allegations in any proceeding 
concerning the lawyer's representation of the client;  

(6) to comply with other law or a court order; or 
(7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or 

from changes in the composition or ownership of a firm, but only if the revealed information 
would not compromise the attorney-client privilege or otherwise prejudice the client.  

c. A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or 
unauthorized access to, information relating to the representation of a client. 

 
 
 

Loyalty / Stated Interest Representation / Conflicts of Interest 
 
National Juvenile Defense Standards 

1.2 Elicit and Represent Client’s Stated Interests 
Counsel’s primary and fundamental responsibility is to advocate for the client’s expressed interests. 

a. Counsel may not substitute his or her own view of the client’s best interests for those expressed by the 
client; 

b. Counsel may not substitute a parent’s interests or view of the client’s best interests for those expressed by 
the client; 

c. Where counsel believes that the client’s directions will not achieve the best long-term outcome for the 
client, counsel must provide the client with additional information to help the client understand the 
potential outcomes and offer an opportunity to reconsider; and 

d. If the client is not persuaded, counsel must continue to act in accordance with the client’s expressed 
interests throughout the course of the case. 

 
1.6 Avoid Conflicts of Interest 
Counsel needs to identify and address any conflicts of interest. Counsel should recognize not only actual conflicts, 
but also those that may raise the appearance of impropriety to the client or others. 

a. Counsel owes the client a duty of undivided loyalty. Counsel must be alert to and eliminate all conflicts of 
interest that would call the attorney’s fidelity to the client into question; 

b. Conflicts of interest can arise from counsel’s responsibilities to other clients, a former client, a third 
person, or a client’s caretaker, or they can arise from counsel’s own interests. Counsel must evaluate the 
particular facts and circumstances of each potential conflict with the client’s expressed interests in mind;  

c. Only a client may waive a conflict. Conflicts are waivable only upon informed, written consent from the 
client; 



3 
 

d. Even with informed written consent, a conflict cannot be waived if it is prohibited by law; if it would 
prevent counsel from providing competent, diligent, or zealous representation; or if it involves necessarily 
adversarial positions. Conflicts that are unwaivable under any circumstance include, but are not limited 
to: 

1. Conflict between serving as defense counsel and guardian ad litem to the same child; 
2. Forgoing a duty to a client in favor of a perceived responsibility to a parent or other guardian; and 
3. Forgoing a duty to a client in favor of a duty to the court. 

e. It is not prudent to represent co-defendants. Counsel should carefully weigh whether there is a conflict of 
interest before agreeing to represent co-defendants. Counsel should assume that representation of co-
defendants is likely to harm the quality of representation of one or both clients;  

f. When the opinions of the client and the parent diverge, counsel is required to honor the obligation to the 
client. Counsel should not permit the parent to direct the representation. Counsel should not share 
information with the parent unless disclosure of such information has been approved by the client; and 

g. When counsel becomes aware of a conflict, counsel should immediately seek to eliminate the conflict, or, 
when eliminating the conflict is not possible, withdraw if doing so will not prejudice the client. 

 
2.5 Parents and Other Interested Third Parties 
Counsel must inform the client and third parties (e.g., parents, other family members, clinicians, teachers, 
counselors, service providers, and other interested adults) that counsel is required to treat private communications 
with the client as confidential. Counsel is required to maintain confidentiality even when third parties are 
providing services to the client. 

a. Counsel must know state case law, statutes, and codes of professional conduct regarding all disclosures to 
third parties; 

b. Counsel should explain to the client the need to share information with third parties, and specify the 
information to be shared, the purpose of sharing it, and the possible consequences. Counsel must obtain 
permission from the client prior to communicating certain information to third parties. Counsel may not 
permit a third party, including a parent, to interfere with counsel’s assessment of the case. Counsel shall 
not substitute a third party’s wishes for those of the client; and 

c. When a third party, including a parent, is trying to direct the representation of the client, counsel should 
inform that person of counsel’s legal obligation to represent only the expressed interests of the client. In 
the event of a disagreement, counsel is required to exclusively abide by the wishes of the client. 

 
2.2 Explain the Attorney-Client Relationship 
Counsel must explain and reinforce the structure of the attorney client relationship, particularly with regard to 
how responsibility is allocated and decisions are made. 

Commentary: 
The ABA Model Rules of Professional Conduct allocates responsibility between attorney and client, 
stating: “[A] lawyer shall abide by a client’s decisions concerning the objectives of representation 
and…shall consult with the client as to the means by which they are to be pursued. A lawyer may take 
such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer 
shall abide by a client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide by 
the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury 
trial and whether the client will testify.”  

* * * 
 

Model Rules of Professional Conduct 
1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer 

a. Subject to paragraphs (c.) and (d.), a lawyer shall abide by a client's decisions concerning the objectives 
of representation and, as required by Rule 1.4 [on Communications], shall consult with the client as to the 
means by which they are to be pursued. A lawyer may take such action on behalf of the client as is 
impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to 
settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with 
the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify. 
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b. A lawyer's representation of a client, including representation by appointment, does not constitute an 
endorsement of the client's political, economic, social or moral views or activities. 

c. A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances 
and the client gives informed consent. 

d. A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is 
criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of 
conduct with a client and may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law. 

 
 
1.7 Conflict Of Interest: Current Clients 

a. Except as provided in paragraph (b.), a lawyer shall not represent a client if the representation involves a 
concurrent conflict of interest. A concurrent conflict of interest exists if: 

(1) the representation of one client will be directly adverse to another client; or 
(2) there is a significant risk that the representation of one or more clients will be materially limited 

by the lawyer's responsibilities to another client, a former client or a third person or by a 
personal interest of the lawyer. 

b. Notwithstanding the existence of a concurrent conflict of interest under paragraph (a.), a lawyer may 
represent a client if: 

(1) The lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client; 

(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client against another client 

represented by the lawyer in the same litigation or other proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing. 

Comment:    
Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. Concurrent 
conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a third 
person or from the lawyer's own interests.  

 
 
 

Competent, Diligent, Zealous 
 
National Juvenile Defense Standards 

1.1 Ethical Obligations of Juvenile Defense Counsel 
Counsel must provide competent, diligent, and zealous advocacy to protect the client’s procedural and substantive 
rights. 

a. Counsel must be skilled in juvenile defense. Counsel must be knowledgeable about adolescent 
development and the special status of youth in the legal system. Counsel must be familiar with relevant 
statutes, case law, and court rules;  

b. Counsel must provide continuous, active representation throughout the entirety of the client’s contact with 
the juvenile justice system. Counsel should avoid delays in proceedings, especially when the client is held 
in detention; and  

c. Counsel should litigate the client’s case vigorously and challenge the state’s ability to prove its case 
beyond a reasonable doubt. Counsel must always advocate for protection of the client’s due process rights 
and ensure that any court-ordered services are provided in the least restrictive setting. 

 
Model Rules of Professional Conduct 

1.1 Competence 
A lawyer shall provide competent representation to a client. Competent representation requires the legal 
knowledge, skill, thoroughness and preparation reasonably necessary for the representation. 
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1.3 Diligence 
A lawyer shall act with reasonable diligence and promptness in representing a client. 

Comment: 
A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to 
the lawyer, and take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A 
lawyer must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon 
the client's behalf. …. 

 
 
 
 

Advisor Role 
 
National Juvenile Defense Standards 

1.2 Elicit and Represent Client’s Stated Interests  
Counsel’s primary and fundamental responsibility is to advocate for the client’s expressed interests. 
a. Counsel may not substitute his or her own view of the client’s best interests for those expressed by the 

client; 
b. Counsel may not substitute a parent’s interests or view of the client’s best interests for those expressed by 

the client;  
c. Where counsel believes that the client’s directions will not achieve the best long-term outcome for the 

client, counsel must provide the client with additional information to help the client understand the 
potential outcomes and offer an opportunity to reconsider; and 

d. If the client is not persuaded, counsel must continue to act in accordance with the client’s expressed 
interests throughout the course of the case. 

Commentary: 
While attaining the expressed interests of the client may be difficult at times, counsel must make clear with the 
client at the outset of the representation that the advocacy will be client-directed, and must encourage the 
involvement of the client at all junctures. It is important for counsel to remember that young clients lack 
knowledge and education about their rights and the workings of the system, and teaching youth about these is a 
core aspect of representation. Having a client-directed approach does not mean that counsel sets aside his or her 
legal training and experience at the whim of a client; rather, counsel, drawing upon that training and experience, 
must keep the client fully informed and provide the client with information and advice on a particular matter and 
possible outcomes. This will help the client to make informed decisions that the lawyer should then honor.  
 

* * * 
 
Model Rules of Professional Conduct 

2.1 Advisor  
In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. 
In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, 
social and political factors,that may be relevant to the client's situation. 

 
 
 

Obligations to Third Parties 
 
National Juvenile Defense Standards 

2.5 Parents and Other Interested 3rd Parties  
Counsel must inform the client and third parties (e.g., parents, other family members, clinicians, teachers, 
counselors, service providers, and other interested adults) that counsel is required to treat private 
communications with the client as confidential. Counsel is required to maintain confidentiality even when 
third parties are providing services to the client. 
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a. Counsel must know state case law, statutes, and codes of professional conduct regarding all disclosures to 
third parties; 

b. Counsel should explain to the client the need to share information with third parties, and specify the 
information to be shared, the purpose of sharing it, and the possible consequences. Counsel must obtain 
permission from the client prior to communicating certain information to third parties. Counsel may not 
permit a third party, including a parent, to interfere with counsel’s assessment of the case. Counsel shall 
not substitute a third party’s wishes for those of the client; and 

c. When a third party, including a parent, is trying to direct the representation of the client, counsel should 
inform that person of counsel’s legal obligation to represent only the expressed interests of the client. In 
the event of a disagreement, counsel is required to exclusively abide by the wishes of the client. 

Commentary: 
While it is a legal fact that counsel must represent solely the wishes of the client, it is a legal fiction that the client 
is acting in a vacuum. Every effort should be made to work collegially with the client’s parent and other third 
parties, though this may not always be possible and may even cause conflicts of interest, which counsel must take 
care to avoid. Third-party demands may significantly impact a youth’s ability to make decisions and may place 
counsel in a difficult position with both third parties and the client.  

Counsel should be aware of and prepared to explain to a client the legal consequences if a parent or other 
third party is present during interviews, including the lack of parent-child privilege.  While counsel must maintain 
client confidences when communicating with all third parties, parents are often the most involved.  

Counsel must inform a parent that counsel’s exclusive obligation is to the client. While counsel should 
attempt to engage a parent collaboratively in the representation of a client, counsel should always keep in mind 
the ethical obligation to represent only the expressed interests of the client. The absence of parent-child privilege 
and the realities of the parent-child dynamic require counsel to take special care regarding involvement of parents 
in communications.  That being said, counsel should develop a relationship with parents whereby counsel can 
gain a better understanding of the client from all perspectives, including potential involvement in other systems 
and what resources and services the client has available. Parents can be very helpful and add strength to the case, 
but they are most effective when counsel explains and maintains clear role boundaries. 

Whether and to what extent a client should take parents’ and other third parties’ guidance is a challenging 
and complicated matter that can lead to conflict and affect the attorney-client relationship.  When third parties 
challenge counsel’s refusal to act on their requests, counsel is advised to make an internal record of the challenge, 
counsel’s response to the challenge, and the outcome of the discussion. 
 

Model Rules of Professional Conduct 
4.1 Truthfulness in Statements to Others   

In the course of representing a client a lawyer shall not knowingly: 
a. make a false statement of material fact or law to a third person; or 
b. fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal 

or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 [on Confidentiality]. 
 

4.2 Communication with Person Represented by Counsel  
In representing a client, a lawyer shall not communicate about the subject of the representation with a person 
the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the 
other lawyer or is authorized to do so by law or a court order. 
  

4.3 Transactions with Unrepresented Persons 
In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or 
imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the 
unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts 
to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than 
the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a 
person are or have a reasonable possibility of being in conflict with the interests of the client. 

 Commentary:  
a. An unrepresented person, particularly one not experienced in dealing with legal matters, might assume 

that a lawyer is disinterested in loyalties or is a disinterested authority on the law even when the lawyer 
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represents a client. In order to avoid a misunderstanding, a lawyer will typically need to identify the 
lawyer’s client and, where necessary, explain that the client has interests opposed to those of the 
unrepresented person. …. 

b. The Rule distinguishes between situations involving unrepresented persons whose interests may be 
adverse to those of the lawyer’s client and those in which the person’s interests are not in conflict with the 
client’s. In the former situation, the possibility that the lawyer will compromise the unrepresented 
person’s interests is so great that the Rule prohibits the giving of any advice, apart from the advice to 
obtain counsel. Whether a lawyer is giving impermissible advice may depend on the experience and 
sophistication of the unrepresented person, as well as the setting in which the behavior and comments 
occur. This Rule does not prohibit a lawyer from negotiating the terms of a transaction or settling a 
dispute with an unrepresented person. So long as the lawyer has explained that the lawyer represents an 
adverse party and is not representing the person, the lawyer may inform the person of the terms on which 
the lawyer's client will enter into an agreement or settle a matter, prepare documents that require the 
person's signature and explain the lawyer's own view of the meaning of the document or the lawyer's view 
of the underlying legal obligations. 


