
RESOURCE GUIDE
 J U V E N I L E  D E F E N D E R

2 0 1 8

National Juvenile Defender Center



W E  B E L I E V E

ALL CHILDREN 
in the justice system must have ready and timely access 

to skilled, well-resourced, and trained defenders;

ALL CHILDREN
must be afforded full protection of their constitutional, 

civil, and human rights;

ALL CHILDREN
must receive legal representation that is client-centered, 

compassionate, developmentally and age-appropriate, 
and free of bias;

ALL CHILDREN
must have the opportunity to make 

mistakes and learn from them, and the freedom to build
a successful life for themselves and their families.

The National Juvenile Defender Center
promotes justice for all children by ensuring

excellence in juvenile defense.

O U R  M I S S I O N

National Juvenile Defender Center



2018

JUVENILE DEFENDER
Resource Guide

Editor
Aneesa Khan

2017-2019 Gault Fellow

Contributors
Carrington Buze, Hannah Cramer, Yousra Elkhalifa,

Chanelle Jones, Meg Tiley, and Brianna Vollmer
2018 Law Clerks



 



National Juvenile Defender Center

1 

TABLE OF CONTENTS 

Chapter I: 
 Adolescent Development ...................................................................... 4 
    Adolescent Development and Young Adults (ages 18 – 24) ....................... 5 

Chapter II: 

 Constitutional Rights ............................................................................ 6 

 Access to Counsel and Waiver of Counsel .................................................. 6 

    Due Process .................................................................................................. 7 

    Interrogation and Miranda .......................................................................... 10 

    Search and Seizure ..................................................................................... 12 

Chapter III: 
 Costs, Fees, Fines, and Restitution ..................................................... 13 

Chapter IV: 
 Defense Systems .................................................................................. 16 

Chapter V: 
 Detention and Corrections ................................................................. 18 

Chapter VI: 
 Disposition and Sentencing................................................................. 21 

Chapter VII: 
 Educational Issues .............................................................................. 23 
    School Policing, School Discipline, and the School-to-Prison Pipeline .... 23 

    Schools and Trauma ................................................................................... 27 

Chapter VIII: 
 Ethics .................................................................................................. 28 

Chapter IX: 
 Gault at 50 .......................................................................................... 29 

Chapter X: 
    Juvenile Justice Reform ..................................................................... 31 



2018 Juvenile Defender Resource Guide

2 

Chapter XI: 

    Juvenile Sex Offenses ......................................................................... 35 

Chapter XII: 

    Markers of Inequality: Identity & Status .......................................... 38 

    Dual Status Youth ...................................................................................... 38 
    Gender ........................................................................................................ 38 
    Immigrant Youth ........................................................................................ 39 
    LGBTQI-GNC Youth ................................................................................ 40 
    Race ............................................................................................................ 42 

    Racial Disparities in School Discipline ................................................. 45 

    Youth Experiencing Homelessness ............................................................ 48 

CHAPTER XIII: 

 Mental Health and Disabilities ........................................................... 50 

CHAPTER XIV: 

 Pleas .................................................................................................... 52 

CHAPTER XV: 

 Post-Disposition, Re-entry, and Collateral Consequences................. 53 
     Sealing and Expungement ......................................................................... 55 

CHAPTER XVI: 

 Probation ............................................................................................ 57 

CHAPTER XVII: 

 Shackling............................................................................................. 59 

Chapter XVIII: 

 Solitary Confinement.......................................................................... 60 

Chapter XIX: 

 Specialization of Juvenile Defense ...................................................... 62 

Chapter XX: 

 Trafficking .......................................................................................... 63 

Chapter XXI: 

 Trauma ............................................................................................... 64 



National Juvenile Defender Center

3 

Chapter XXII: 

 Tribal Court Systems ......................................................................... 65 

Chapter XXIII: 

 Waiver / Transfer / Certification to Adult Court .............................. 66 

Chapter XXIV: 

 Youth in Adult Court ......................................................................... 68 
    Roper, Graham, Miller, and Montgomery.................................................. 68 

    Secondary Sources ................................................................................. 68 
    Cases ...................................................................................................... 71 



2018 Juvenile Defender Resource Guide

4 

CHAPTER I: 

ADOLESCENT DEVELOPMENT 

ADOLESCENT BRAIN SCIENCE AND JUVENILE JUSTICE 

POLICYMAKING 
Laurence Steinberg, 23 PSYCHOL. PUB. POL'Y & L. 410 (2017). 

This article summarizes the neuroscientific evidence underlying the key 

adolescent development arguments used in the monumental Supreme Court 

decisions of the past 12 years – from Roper through Montgomery. The 

research focuses on three defining characteristics of youth: that they are “less 

mature, less responsible, and less fixed in their ways than adults.” The author 

calls for further research into the brain development of youth to explore 

different neurological systems and regions. The author concludes by 

suggesting that policy reform should consider noncriminal outcomes for 

youth in court rather than solely focusing on recidivism. 

DESERTS, DETERMINACY, AND ADOLESCENT DEVELOPMENT 

IN THE JUVENILE COURT 
John D. Elliott & Anna M. Limoges, 62 S.D. L. REV. 750 (2017). 

This article uses evidence from social science research on adolescent 

development to propose changes to juvenile court sentencing schemes 

through the assertion that juvenile courts should implement a determinate 

sentencing scheme that reflects principles of proportionality with a 

mechanism for early release. Sentences should include meaningful 

programming that promotes successful re-entry for youth and the 

abolishment of arbitrary outer-age-limits for juvenile court jurisdiction so 

that youth can continue to receive such programming throughout the duration 

of their sentence.  

HOW DEVELOPMENTAL SCIENCE INFLUENCES JUVENILE 

JUSTICE REFORM 
Elizabeth Cauffman et al., 8 U.C. IRVINE L. REV. 21 (2018). 

This article discusses how research regarding “psychosocial maturity” has 

informed recent Supreme Court decisions regarding juvenile justice – Roper, 

Graham, and Miller.  The authors discuss what research has revealed about 

adolescence and delinquent behavior and make suggestions for other areas in 

juvenile justice where this research can be used for reform like transfer and 

solitary confinement.   
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ADOLESCENT DEVELOPMENT  

Adolescent Development and Young Adults (ages 18 – 24) 

EMERGING ADULTS IN THE FEDERAL SYSTEM: A CASE FOR 

IMPLEMENTING THE FEDERAL YOUTH CORRECTIONS ACT 
Emily Graham, 11 HARV. L. & POL’Y REV. 619 (2017).  

This article argues that using 18 as the age to draw a categorical distinction 

between youth and adults is largely arbitrary. Neuroscience research shows 

that youth are fundamentally different from adults in certain key aspects. 

Emerging adults, persons age 18 to 25, are developmentally distinct from 

both youth and adults, and they merit a distinct sentencing scheme. 

RESOLUTION ON DEATH PENALTY AND YOUNG ADULTS 
Am. Bar Ass’n (2018). 

This Resolution urges each death penalty jurisdiction to abolish the death 

penalty for anyone who was 21 years old or younger at the time of the offense. 

Without taking a position supporting or opposing the death penalty, this 

recommendation fully comports with the ABA’s longstanding position that 

states should administer the death penalty only when performed in 

accordance with constitutional principles of fairness and proportionality. 

Because the Eighth Amendment demands that states impose death only as a 

response to the most serious crimes committed by the most heinous offenders, 

this Resolution calls on jurisdictions to extend existing constitutional 

protections for capital defendants under the age of 18 to offenders up to and 

including the age of 21. 
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CHAPTER II:  

CONSTITUTIONAL RIGHTS 
Access to Counsel and Waiver of Counsel 

STATE V. RIVAS 
398 P.3d 299 (N.M. 2017). 

The Supreme Court of New Mexico held that a youth’s Sixth Amendment 

right to counsel is “absolute and indelible” once attached and may not be 

waived outside of the presence of counsel, using a Sixth Amendment 

analysis, rather than the Fourteenth Amendment analysis articulated by the 

United States Supreme Court in In re Gault. 

JUDGES NEED TO EXERCISE THEIR RESPONSIBILITY TO 

REQUIRE THAT ELIGIBLE DEFENDANTS HAVE LAWYERS 
Robert C. Boruchowitz, 46 HOFSTRA L. REV. 35 (2017). 

This article argues that judges should bear the responsibility of ensuring that 

defendants who are entitled to appointed counsel receive lawyers. 

Furthermore, the author argues that judges should clearly advise defendants 

of their rights and not presume waiver of counsel before providing an 

opportunity for defendants to request counsel. 

ENSURING ACCESS: A POLICY ADVOCACY TOOLKIT 
NAT’L JUVENILE DEF. CTR. (2018). 

This toolkit was designed to help defenders, advocates, state legislators, and 

other policymakers change their local laws and court rules to ensure children 

have the access to counsel they are guaranteed under the United States 

Constitution. The toolkit incorporates the five issue areas and related 

recommendations from Access Denied and provides advocates and 

policymakers with example statutes and rules from across the country, 

research supporting policy reform, and sample messaging documents to 

support reform efforts. 

WAVING GOOD-BYE TO WAIVER: A DEVELOPMENTAL 

ARGUMENT AGAINST YOUTHS' WAIVER OF MIRANDA RIGHTS 
Naomi E. S. Goldstein et al., 21 N.Y.U. J. LEGIS. & PUB. POL'Y 1 (2018). 

This article argues that cognitive development, which impacts the ability to 

appreciate consequences, affects the understanding of a Miranda waiver and 

highlights a child’s suggestibility in critical circumstances such as waivers 

and confessions. 
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CONSTITUTIONAL RIGHTS 

Due Process 

STATE V. SHARROW 
175 A.3d 504 (Vt. 2017). 

The Supreme Court of Vermont held that the courts do not have the authority 

to order a defendant to submit to a competency evaluation conducted by an 

expert retained by the prosecution.  

STATE V. HAND 
Brittney E. Ciarlo, Note, 43 OHIO N.U. L. REV. 593 (2017). 

This Note analyzes the Supreme Court of Ohio’s decision in State v. Hand, 

73 N.E.3d 448 (2016), which held that a state law requiring an enhanced 

sentence for an adult because of an earlier juvenile adjudication was 

unconstitutional in violation of due process. In this analysis, the author details 

the Court’s rationale for the decision and compares it against holdings in 

other jurisdictions, the majority of which allow juvenile adjudications to be 

used to enhance adult sentences, and addresses how it could influence 

upcoming cases considering similar due process concerns.   

ACKNOWLEDGING AND PROTECTING AGAINST JUDICIAL 

BIAS AT FACT-FINDING IN JUVENILE COURT 
Prescott Loveland, 45 FORDHAM URB. L.J. 283 (2017). 

This article argues that judges are unable to overcome their biases from 

exposure to evidence collected in the fact-finding portion of the case and 

makes recommendations to resolve these issues such as different judges being 

used in different phases of the case and increasing self-awareness of judges 

to combat situational biases. 

IN RE DESTINY P. 
102 N.E.3d 149 (Ill. 2017). 

The Supreme Court of Illinois held that the Due Process Clause of the Illinois 

and United States Constitutions do not require first time juvenile offenders 

charged with first-degree murder to be afforded a jury trial. Additionally, first 

time juvenile offenders charged with first-degree murder are not similarly 

situated to those charged under the Illinois habitual juvenile offender (HJO) 

and violent juvenile offender (VJO) statutes, despite all three requiring 

mandatory incarceration until age 21 if adjudicated delinquent, and thus does 

not constitute a violation of the Equal Protection Clause.  



2018 Juvenile Defender Resource Guide

8 

"CHARGING BY AMBUSH": AN ANALYSIS OF THE LESSER 

INCLUDED OFFENSE DOCTRINE IN STATE V. MCCAHREN  
Loranda K. Kenyon, 62 S.D. L. REV. 484 (2017). 

This article argues that the Doctrine of Lesser Included Offense instruction 

has strayed from its historical use, which was to promote judicial efficiency 

and inform the jury of related offenses, and asserts that the South Dakota 

Supreme Court erred when it allowed the prosecutor’s last-minute jury 

instruction on second-degree murder as a lesser included offense of first-

degree murder charge in State v. McCahren because it violated due process. 

The author maintains that codified law needs to eliminate the practice of 

“charging by ambush.”  

J.H. V. COMMONWEALTH 
94 N.E.3d 779 (Mass. 2018). 

The Supreme Judicial Court of Massachusetts held that the juvenile court 

may transfer lesser included offenses to adult criminal court when they are 

supported by probable cause, even when lesser included offenses are not 

expressly charged. However, the court must give the defendant a meaningful 

opportunity to present evidence and argument addressing why the lesser 

included offenses should be discharged rather than transferred in instances 

where the court finds no probable cause of the crime charged, but does find 

probable cause of the lesser included offenses.  

IN RE R.M. 
239 So.3d 820 (La. 2018). 

The Supreme Court of Louisiana held that the time afforded to the State to 

commence adjudication was suspended during the time in which the youth’s 

competency was in question.   

J.R. V. STATE 
100 N.E.3d 256 (Ind. 2018). 

The Supreme Court of Indiana held that double jeopardy applies to dual 

adjudications when the underlying offenses in both matters are predicated on 

the same evidence of possession of a single firearm.  

IN RE JOSUE G. 
910 N.W.2d 159 (Neb. 2018). 

The Supreme Court of Nebraska held that the court erred when it extended 

the probation period and required additional community service of a youth 

because it failed to follow statutory procedures requiring the State to file a 
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motion to revoke probation, and the trial court to conduct a hearing on the 

youth’s alleged violations. 

IN RE JORDAN B. 
913 N.W.2d 477 (Neb. 2018). 

The Supreme Court of Nebraska held that the trial court plainly erred and 

violated the defendant’s due process rights when it adjudicated the youth 

delinquent for a third-degree sexual assault offense because the petition only 

included first degree sexual assault, and in Nebraska, third degree sexual 

assault is not a lesser-included offense. 

STATE V. BACON 
415 P.3d 207 (Wash. 2018). 

The Supreme Court of Washington held that the juvenile court lacks authority 

under the Juvenile Justice Act of 1977 (JJA) to impose suspended 

dispositions, including manifest injustice dispositions, unless it is an 

enumerated exemption. 

CONFINED WITHOUT CAUSE: THE CONSTITUTIONAL RIGHT TO 

PROMPT PROBABLE CAUSE DETERMINATIONS FOR YOUTH 
NAT’L JUVENILE DEF. CTR. (2018). 

It is well-established United States Supreme Court precedent that adults must 

receive a probable cause determination within 48 hours of arrest, but states 

do not uniformly apply that 48-hour rule to youth. This issue brief discusses 

the harms caused when young people are held in detention and presents the 

argument that children’s unique considerations under the United States 

Constitution may demand immediate probable cause determinations and that 

children must, at a minimum, receive a probable cause determination within 

48 hours.  

COMMONWEALTH V. B.H. 
548 S.W.3d 238 (Ky. 2018). 

The Supreme Court of Kentucky held that the District Court’s dismissal of 

the charges against a youth was permissible because determination of 

competency is a fundamental right in juvenile adjudicatory proceedings 

where rehabilitative dispositions may involve both punishment and a 

substantial loss of liberty. Defendants have a right to be present at every 

critical stage of a proceeding, and to be able to understand the nature of the 

proceedings against them and participate in their own defense. 
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CONSTITUTIONAL RIGHTS 

Interrogation and Miranda 

THE RIGHT TO REMAIN A CHILD: THE IMPERMISSIBILITY OF 

THE REID TECHNIQUE IN JUVENILE INTERROGATIONS 
Ariel Spierer, Note, 92 N.Y.U. L. REV. 1719 (2017). 

This Note argues that the Reid Technique for interrogation should be banned 

from use on youth. The author explains that the technique relies on a 

presumption of guilt and deceptive tactics, which often elicit false 

confessions from youth. Instead, a more cooperative, less coercive approach, 

such as the PEACE method, should be employed in youth interrogations. 

"DO YOU UNDERSTAND THESE RIGHTS?" A JUVENILE 

PERSPECTIVE OF MIRANDA 
Albert G. Mendoza, Comment, 49 U. PAC. L. REV 235 (2017). 

This Comment reexamines Miranda warnings and argues that their original 

goals and purposes have deteriorated over time, especially as they pertain to 

youth in custodial interrogations. The author argues that unless an attorney 

explains Miranda warnings to youth, law enforcement recitation is 

meaningless because youth are likely not able to comprehend them on their 

own. 

OVERAWED AND OVERWHELMED: JUVENILE MIRANDA 

INCOMPREHENSION 
Sara Cressey, Comment, 70 ME. L. REV. 87 (2017). 

This Comment urges the United States Supreme Court to make a rule that 

youth cannot waive their Fifth Amendment rights without first consulting 

with an attorney since the current Miranda system is too complex and prone 

to immature misperceptions to adequately safeguard youth. The author 

identifies two states that enacted legislation – New Mexico and Indiana – 

that come close to protecting youth from involuntary and uninformed 

waivers, but ultimately miss the mark. 

JUVENILE FALSE CONFESSIONS: JUVENILE PSYCHOLOGY, 

POLICE INTERROGATION TACTICS, AND PROSECUTORIAL 

DISCRETION 
Marco Luna, Note, 18 NEV. L.J. 291 (2017). 

This Note examines why youth are more likely than adults to provide false 

confessions and the consequences these confessions have on sentencing  

outcomes. Additionally, it discusses the prosecutor’s role in preventing false 

confessions and the prosecutor’s duty to youth in the justice system. The 



National Juvenile Defender Center

11 

author proposes potential reforms that prosecutors could implement, 

including videotaping interrogations and updating Miranda warnings for a 
young person to understand. 

CHILDHOOD TRAUMA’S LURKING PRESENCE IN THE 

JUVENILE INTERROGATION ROOM AND THE NEED FOR 

TRAUMA-INFORMED VOLUNTARINESS TEST FOR JUVENILE 

CONFESSIONS 
Megan Glynn Crane, 62 S.D. L. REV. 626 (2017). 

This article examines how childhood trauma affects youth who interact with 

law enforcement, particularly how that trauma may impact a youthful suspect 

during interrogations, linking trauma to false, involuntary, and coerced 

confessions. The author discusses the current trend of developmental 

neuroscience informing judicial decision-making with respect to youth. The 

author explores how interrogation methods, such as the Reid Technique, 

exploit childhood trauma. The author advocates for courts to assume a larger 

role in addressing this problem by making the risk factor of childhood trauma 

part of the totality of the circumstance analysis when determining if a 

confession or statement is knowing, intelligent, and voluntary. 

REYES V. LEWIS: A MISSED OPPORTUNITY FOR MINORS AND 

MIRANDA 
Jessica Bennett, Note, 48 GOLDEN GATE U. L. REV. 5 (2018). 

This Note examines Reyes v. Lewis as a missed opportunity for the United 

States Court of Appeals for the Ninth Circuit because of the lack of focus on 

the substantive prong of Missouri v. Seibert, and the lack of questions 

regarding whether Reyes understood the implications and consequences of 

waiving his Miranda rights. The author advocates for California courts and 

legislature to safeguard the Miranda rights of youth. 

STATE V. FILEMON V. 
412 P.3d 1089 (N.M. 2018).

The Supreme Court of New Mexico held that the statement given by the 

defendant was presumptively coerced and a midstream Miranda warning was 

not adequate to inform him of his rights when a detective interrogated a young 

person without giving a Miranda warning, directed the young person to 

repeat the statement to a second detective, and gave a Miranda warning 

before the second statement was made. 
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MAKING AN INVOLUNTARY CONFESSION: AN ANALYSIS OF 

IMPROPER INTERROGATION TACTICS USED ON 

INTELLECTUALLY IMPAIRED INDIVIDUALS AND THEIR ROLE 

IN OBTAINING INVOLUNTARY CONFESSION 
Blakely Lloyd, 42 LAW & PSYCHOL. REV. 117 (2018). 

This article focuses on the questionable tactics used on youth with intellectual 

disabilities, using Brendan Dassey from Making a Murderer as an example. 

The author reviews the law on involuntary confessions and coercive 

interrogation tactics like fake evidence, promises, and leading questions and 

statements. The author proposes solutions for more appropriate interrogation 

tactics, including a version of Miranda rights that is more comprehendible 

for intellectually disabled youth; adopting the PEACE method; and never 

conducting an interrogation without the youth’s parent, counsel, or both. 

CONSTITUTIONAL RIGHTS 

Search and Seizure  

BLACK AND POOR: THE GRAVE CONSEQUENCES OF UTAH V. 

STRIEFF 
Chanae L. Wood, Comment, 30 ST. THOMAS L. REV. 68 (2017). 

This Comment argues that United States Supreme Court’s decision in Utah 

v. Strieff, holding that evidence seized during an unconstitutional stop is

admissible if there is a pre-existing arrest warrant for the individual, will have

disparate consequences for people of color. To remedy this problem, the

author advocates for a “warrant hierarchy” under which police are not

authorized to search or arrest individuals with warrants for misdemeanor

offenses.
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CHAPTER III: 

COSTS, FEES, FINES, AND RESTITUTION 

RESOLUTION ON JUVENILE BAIL 
Am. Bar Ass’n (2017). 

This Resolution encourages adoption of laws that prohibit the use of 

monetary bail for youth and adoption of objective criteria and least restrictive 

terms when considering release. The Resolution is rooted in the 

disproportionate effect of monetary bail on poor youth and youth of color. 

CRIME DOES NOT PAY: UNDERSTANDING CRIMINAL DEBT 
Justice Steven H. David & Judge Cale J. Bradford, 50 IND. L. REV. 1051 (2017). 

In addition to serving a sentence or probation, a convicted youth may be 

ordered to pay money for their crimes, which may consist of court costs and 

fees, fines, and restitution. This resource gives guidance on the types of 

criminal debt that youth may be required to pay, including providing 

information on jurisdictions where adult restitution applies when juvenile 

statutes are silent on restitution. 

THE COST OF JUVENILE PROBATION: A CRITICAL LOOK 

INTO JUVENILE SUPERVISION FEES 
NAT’L JUVENILE DEF. CTR. (2017). 

The findings reveal an absence of uniform standards across or within states 

that determine how fees are assessed or whether they’re enforced, resulting 

in unequal access to justice. The brief urges state legislatures and juvenile 

courts to eliminate the use of supervision fees for juvenile probation, and 

compels juvenile defenders to actively push for waiver of fees based on their 

incompatibility with the goal of youth success.  

THE COST OF JUVENILE PROBATION: A CRITICAL LOOK 

INTO THE HARMS OF JUVENILE SUPERVISION FEES 

(INFOGRAPHIC) 
NAT’L JUVENILE DEF. CTR. (2017). 

This infographic outlines the prevalence and harms of juvenile supervision 

fees. While probation is intended to promote positive behavior, it often causes 

lasting harm, especially when the probation order focuses on surveillance and 

compliance rather than opportunities for growth. In some states, juvenile 

courts require children and their families to pay a “supervision fee,” which 
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can trap them in debt, prolong system involvement, and exacerbate racial and 

economic disparities. 

RISK ASSESSMENT ALGORITHMS: THE ANSWER TO AN 

INEQUITABLE BAIL SYSTEM? 
Richard F. Lowden, 19 N.C. J. L. & TECH. ON. 221 (2018).  

This article discusses the use of algorithmic risk assessments in reforming the 

bail system. The author uses the example of the Arnold Foundation’s Public 

Safety Assessment (PSA) tool in addressing how algorithmic assessments 

can be used to ensure that people are not held pre-trial simply due to their 

inability to pay bail. The author explains how tools, like the PSA tool, can 

help remove issues of human error in bail proceedings. Lastly, the author 

provides various arguments to advocate for algorithmic approaches in bail 

reform. 

DEFINING FLIGHT RISK 
Lauryn P. Goulding, 85 U. CHI. L. REV. 677 (2018).  

This article argues for a delineation in practice between local nonappearance 

and flight or “flight risk” in determining pre-trial release. The author calls 

attention to the issue that these terms have been used synonymously by 

scholars, lawmakers, and judges. The author calls for a more nuanced 

approach in differentiating between nonappearance risk and flight risk to 

understand how treating these concerns differently may assist with over-

detention. Lastly, the author articulates a taxonomy that calls attention to 

these differences and argues for their incorporation into the bail system.  

RETHINKING BAIL REFORM 
Wendy R. Calaway & Jennifer M. Kinsley, 52 U. RICH. L. REV. 795 (2018). 

This article discusses the strategy of reforming the money bail system with 

litigation. While it ultimately argues that litigation is limited in its utility and 

should be supplemented with “extrajudicial alternatives” such as legislation 

and community organizing, the article highlights the constitutional arguments 

that can be used to challenge the money bail system by lawsuit.  

BENCH CARD: ENSURING YOUNG PEOPLE ARE NOT 

CRIMINALIZED FOR POVERTY: BAIL, FEES, FINES, COSTS, 

AND RESTITUTION IN JUVENILE COURT 
NAT’L JUVENILE DEF. CTR. & NAT’L COUNCIL OF JUVENILE & FAMILY COURT JUDGES (2018). 

This bench card illustrates some of the detrimental impacts of financial 

assessments and obligations placed upon youth and their families, and  
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provides guidance for judges on how to exercise their discretion to alleviate  

harm and support youth on pathways to success. Judges are uniquely 
positioned to eliminate the harms and hardships caused by the imposition of 

bail, fees, fines, costs, and restitution orders in court, particularly for youth 

of color. 

"MAKING BAIL": LIMITING THE USE OF BAIL SCHEDULES 

AND DEFINING THE ELUSIVE MEANING OF "EXCESSIVE" BAIL 
James A. Allen, Note, 25 J.L. & POL'Y 637 (2017).  

This Note argues that the Supreme Court should, in order to combat the 

problem of “wealth-based detention,” issue a ruling that defines excessive 

bail and holds fixed bail schedules to be unconstitutional. It also provides an 

overview of bail practices in the United States, reviews case law challenging 

bail on constitutional grounds, and analyzes recent bail reform efforts. 

CRIMINAL LAW – BAIL REFORM – SUPREME JUDICIAL 

COURT OF MASSACHUSETTS HOLDS THAT JUDGES MUST 

ISSUE FINDINGS OF FACT WHEN SETTING UNAFFORDABLE 

BAIL FOR INDIGENT DEFENDANTS – BRANGAN V. 

COMMONWEALTH, 80 N.E.3D 949 (MASS. 2017) 
Recent Case, 131 HARV. L. REV. 1497 (2018). 

The article argues that the Supreme Judicial Court of Massachusetts, in its 

recent decision in Brangan v. Commonwealth, holding that courts must 

provide findings of fact stating the reasons for its bail decision when it 

appears that the defendant will be unable to pay, failed to impose meaningful 

procedural protections against undue liberty deprivation for indigent 

defendants. 

THE COST OF JUSTICE: THE IMPORTANCE OF A CRIMINAL 

DEFENDANT'S ABILITY TO PAY IN THE ERA OF 

COMMONWEALTH V. HENRY 
Cristina Rodrigues, 10 NE. U. L. REV. 204 (2018). 

This article closely examines the Supreme Judicial Court of Massachusetts’ 

decision in Commonwealth v. Henry, holding that a judge is required to 

consider a defendant's ability to pay when ordering restitution. The author 

argues that the rule set out in Henry should be used to guide all criminal court-

imposed payments in Massachusetts in order to ameliorate the 

“criminalization of poverty” caused by the imposition of excessive court-

based fines and fees on poor defendants.  
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CHAPTER IV: 

DEFENSE SYSTEMS 

LOCAL GOVERNANCE AND REDISTRIBUTIVE POLICY: 

EXPLAINING LOCAL FUNDING FOR PUBLIC DEFENSE 
Andrew Lucas Blaize Davies & Alissa Pollitz Worden, Note, 51 LAW & SOC'Y REV. 313 (2017). 

This Note examines the measures of indigent defense in New York counties, 

and argues that the demographic, political, and economic climate of each 

county is directly related to the funding spent on indigent defense.   

NATIONAL INDICATORS OF QUALITY INDIGENT DEFENSE 
MAREA BEEMAN, NAT’L LEGAL AID & DEF. ASS’N (2018). 

This guide sets out the nationally applicable set of “quality indicators” for 

indigent defense programs resulting from discussions at NLADA’s Defender 

Research Consortium meetings. The quality indicators correspond to core 

practice principles that any defender program will recognize, and can either 

adopt wholesale or adapt to local practice nuances. The indicators are 

intended to equip defender program leaders with evidence-based information 

that can: serve as an organizing framework for defender training; act as a 

checklist of practice expectations for staff; help educate funders about 

defense practice and why certain resources, e.g., social workers, are 

needed; inform individual attorney performance reviews; and allow for data 

aggregation that unveils patterns, or trends, on a host of program performance 

queries.  

ASSESSING QUALITY: A HISTORY OF INDIGENT DEFENSE 

QUALITY INDICATORS 
MAREA BEEMAN ET AL., NAT’L LEGAL AID & DEF. ASS’N (2018). 

A companion piece to the National Indicators of Quality Indigent Defense, 

this paper traces the development of public defense system performance in 

the twenty-first century. The paper includes a review of groundbreaking work 

and differing approaches taken to indicators development over the past two 

decades, and takes an in-depth look at the work of NLADA's Defender 

Research Consortium in producing the National Indicators.  

DEFENDER DATA EXCHANGE: BOOSTING DEFENDERS’ 

RESEARCH AND DATA CAPABILITIES 
MAREA BEEMAN & MICHAEL MROZINSKI, NAT’L LEGAL AID & DEF. ASS’N (2018). 

Aimed at defenders in need of research capacity and academic programs in  

need of real-world data to study, this resource describes the “Defender Data 
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Exchange” (DDX), an innovative set of approaches to increasing defender 

programs’ research capacity at little to no cost through partnerships with 
academic institutions. The guide presents examples of past and ongoing 

partnerships undertaken by defenders around the country.  

INCORPORATING CLIENT PERSPECTIVES INTO INDIGENT 

DEFENSE RESEARCH: A GUIDE FOR PRACTITIONERS 
KIRSTIN A. MORGAN ET AL., NAT’L LEGAL AID & DEF. ASS’N (2018). 

This paper was written by four researchers following their discussion about 

the growing desire for capturing client input during a working group session 

at the September 2017 Defender Research Consortium convening. The paper 

guides readers through the core administrative and planning phases involved 

in designing and conducting a research project to assess client satisfaction of 

indigent defense services.  

ANDREWS V. STATE 
243 So.3d 899 (Fla. 2018). 

The Supreme Court of Florida held that indigent defendants represented by 

pro bono private counsel who file motions pertaining to the appointment and 

cost of experts, investigators, and specialists are entitled to exclude the 

prosecutor from any hearings pertaining because such hearings could reveal 

information about the defense the prosecution would not have otherwise had 

access to if the defendant was represented by a private attorney or public 

defender.  

WILL WE EVER SUCCEED IN FULFILLING GIDEON'S PROMISE? 
Norman Lefstein, 51 IND. L. REV. 39 (2018). 

This article argues that in order to guarantee the right to counsel as provided 

in Gideon v. Wainwright, states should develop statewide defense programs 

headed by commissions or boards. The article highlights how, under current 

conditions, defendants are effectively denied their full right to counsel and 

why effective representation is so important. 
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CHAPTER V: 

DETENTION AND CORRECTIONS 

PARENTS NOT PARENS: PARENTAL RIGHTS VERSUS THE 

STATE IN THE PRE-TRIAL DETENTION OF YOUTH 
Hillela B. Simpson, 41 N.Y.U. REV. L. & SOC. CHANGE 477 (2017). 

This article suggests parental deprivation of due process can be the 

framework for an argument against the pre-trial detention of youth. To better 

safeguard the critical development of youth facing delinquency allegations, 

the author also suggests courts expand both the use of evidence-based risk 

assessment instruments in determining pre-trial detention and the availability 

of individualized alternatives to detention. 

JUVENILES ARE DIFFERENT: THE CASE FOR REASONABLE 

SUSPICION IN JUVENILE DETENTION CENTERS 
Emily M. Slaw, Comment, 14 SETON HALL CIR. REV. 345 (2018). 

This Comment argues that the United States Court of Appeals for Third 

Circuit incorrectly decided J.B. v. Fassnacht because the Court failed to 

distinguish youth from adults when it reasoned that youth bring the same risks 

and dangers as adults. The author proposes adopting the individualized, 

reasonable suspicion standard from Safford United School District #1 v. 

Redding for strip searches in juvenile facilities instead of the universal strip 

search policy adopted from Florence v. Board of Chosen Freeholders.  

YOUTH INCARCERATION, HEALTH, AND LENGTH OF STAY 
Thalia González, 45 FORDHAM URB. L.J. 45 (2017).

This article argues that longer lengths of stay in detention does not reduce 

recidivism and is more expensive and less cost-effective than community 

supervision. The author argues that successful reform of the juvenile justice 

system requires advancing policy changes to address health and mental health 

outcomes associated with extended lengths of stay.  

SPECIAL EDUCATION IN ADULT CORRECTIONAL FACILITIES: 

A RIGHT NOT A PRIVILEGE 
Melissa Edelman, Note, 50 LOY. L.A. L. REV. 93 (2017). 

This Note argues for legislative reform to eliminate loophole provisions of 

the Individuals with Disabilities Education Act (IDEA) that adult correctional 

facilities use to deny special education to incarcerated youth. It highlights the 

benefits of education for incarcerated youth. 
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PURGATORIO: THE ENDURING IMPACT OF JUVENILE 

INCARCERATION AND A PROPOSED EIGHTH AMENDMENT 

SOLUTION TO HELL ON EARTH  
Lilah Wolf, 14 STAN. J. CIV. RTS. & CIV. LIBERTIES 89 (2018). 

This article promotes a categorical ban on certain juvenile incarceration 

practices, such as solitary confinement, pre-adjudicated youth in adult 

facilities, and the use of restraints, and highlights the lasting impact on 

incarcerated youth who are particularly vulnerable to traumatic situations 

such as sexual assault. The author further offers details regarding the 

insurmountable barriers created in Eighth Amendment cases when a juvenile 

offender is pitted against law enforcement officials before an unsympathetic 

judge, such as their age, education level, and psychological handicap.  

REPAIRING THE NEGLECTED PRISON-TO-SCHOOL PIPELINE: 

INCREASING FEDERAL OVERSIGHT OF JUVENILE JUSTICE 

EDUCATION AND RE-ENTRY IN THE REAUTHORIZATION OF 

THE ELEMENTARY AND SECONDARY EDUCATION ACT 
Greg Carter, Note, 25 GEO. J. POVERTY LAW & POL'Y 371 (2018).  

This Note discusses the failings of juvenile justice system facilities to educate 

and transition young people from the juvenile court system. The author 

provides various solutions for improving the educational outcomes for youth, 

such as ensuring students are not automatically assigned to alternative 

schools and imposing a statutorily required data collection program which 

would provide information on the youth who are involved with the justice 

system both during and after their contact with the system. 

FROM CORRECTIONAL EDUCATION TO SCHOOL REENTRY: 

HOW FORMERLY INCARCERATED YOUTH CAN ACHIEVE 

BETTER EDUCATIONAL OUTCOMES 
Sonia Pace, Note, 23 TEX. J. C.L. & C.R. 127 (2018). 

This Note advocates for improved post-release outcomes for youth through 

enhanced correctional education and reentry programs. The author begins by 

examining current federal policies, correctional education standards, and re-

entry programs. The author makes a number of recommendations, including 

individualized, long-term educational planning from intake to discharge; 

aligning correctional education with the local school district’s standards; and 

mandating that schools accept formerly incarcerated students. 
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WHAT HAPPENS BEHIND BARS SHOULD NOT STAY BEHIND 

BARS: THE CASE FOR AN EXHAUSTION EXCEPTION TO THE 

PRISON LITIGATION REFORM ACT FOR JUVENILES 
Samantha Bennett, 86 GEO. WASH. L. REV. 587 (2018). 

The author of this article argues that exhaustion provisions of the Prison 

Litigation Reform Act (PLRA) should be amended to allow for an exception 

provision for youth in adult facilities and offers recommendations to improve 

grievances applicable to youth.  
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CHAPTER VI: 

DISPOSITION AND SENTENCING 

JUVENILE DEFENDER DISPOSITION PRACTICE TOOL 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource provides strategies and tactics to strengthen client-directed 

advocacy at disposition. It makes suggestions for each stage of advocacy, 

beginning with investigation. Some examples include understanding what 

other stakeholders will request at disposition, developing a disposition 

theory, and advocating for minimized court supervision. 

PUNISHING ON A CURVE 
Adi Leibovitch, 111 NW. U. L. REV. 1205 (2017). 

This article argues that courts in rural and suburban areas tend to develop 

harsher sentencing practices than their counterparts in large urban locations 

due to relative judgement based on a judge’s docket, which results in 

sentencing disparities and biases.   

JUVENILE OR ADULT? LOST IN INTERPRETATION: THE SPLIT 

ON INTERPRETING A “PRIOR RECORD” UNDER THE FEDERAL 

JUVENILE DELINQUENCY ACT 
Ashley N. Longcor, 38 MITCHELL HAMLINE L.J. PUB. POL’Y & PRAC. 3 (2017). 

This article argues that the Federal Juvenile Delinquency Act (FJDA) violates 

the rights of youth. The considerations used to transfer a youth from a 

juvenile court to an adult court are not adequately defined, and federal courts 

must interpret ‘prior delinquency record’ more narrowly to not include prior 

unadjudicated events and to return to the original rehabilitative purpose of 

juvenile courts. Furthermore, the article states that adult facilities lack 

rehabilitative focus and result in lengthy prison sentences; and placing a 

minor in adult court jurisdiction results in placement in adult facilities where 

they are at risk.  

THE JUVENILE ULTIMATUM: REFRAMING BLENDED 

SENTENCING LAWS TO ENSURE JUVENILES RECEIVE A 

GENUINE "ONE LAST CHANCE AT SUCCESS" 
Anabel Cassady, Note, 102 MINN. L. REV. 391 (2017). 

This Note advocates for an amendment of Minnesota’s blended sentencing 

scheme to require the commission of a new criminal offense in order to 
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execute the original stayed adult sentence and an inclusion of certain 

procedural safeguards before a juvenile judge can revoke the stay of 
execution, in light of adolescent brain development research as well as the 

current scheme’s unforeseen collateral consequences and its disproportionate 

impact on youth of color. 
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CHAPTER VII: 

EDUCATIONAL ISSUES 

School Policing, School Discipline, and the 

School-to-Prison Pipeline 

THE PRISONIZATION OF AMERICA'S PUBLIC SCHOOLS
Maryam Ahranjani, 45 HOFSTRA L. REV. 1097 (2017).  

 “Prisonization” is the transformation of public schools in the name of safety 

and increasingly restricts students’ mobility through use of metal detectors, 

school resource officers, harsh disciplinary policies, and drug-sniffing dogs. 

These procedures make schools feel more like prisons and less like schools. 

Prisonization of schools is not evidence-based, and is not the answer to mass 

school violence. The author argues that practices should be aligned with 

evidence-based strategies to effectively prevent school violence. 

"WE CAN'T TOLERATE THAT BEHAVIOR IN THIS SCHOOL!": 

THE CONSEQUENCES OF EXCLUDING CHILDREN WITH 

BEHAVIORAL HEALTH CONDITIONS AND THE LIMITS OF THE 

LAW 
L. Kate Mitchell, 41 N.Y.U. REV. L. & SOC. CHANGE 407 (2017).

This article discusses the disproportionate effect of disciplinary exclusion of

students with behavioral health conditions, especially students of color. As 

the author explains, school district authority to exclude students with 

disabilities has expanded; thus, the processes delineated to protect students 

with disabilities must be improved to provide more timely remedies, more 

effective state and federal oversight, and increased funding for education 

advocates and attorneys. With such improvements, students with “invisible 

disabilities” can be better protected from the curbing tide of excessive 

disciplinary removals. 

RESTORING JUSTICE IN SCHOOLS 
Erin R. Archerd, 85 U. CIN. L. REV. 761 (2017). 

This article argues for a change in training and goals for school resource 

officers (SROs), who have become ever present in schools nationwide. SROs 

have a tendency to exasperate low-level behavior into criminal charges, 

especially for students of color or students with disabilities. The author urges 

schools to shift their SRO culture, focusing on restorative justice to mitigate 

the school-to-prison pipeline.  
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ADDRESSING UTAH'S SCHOOL TO PRISON PIPELINE 
Tyler B. Bugden, Note, 2017 UTAH L. REV. 1061 (2017). 

This Note examines three new Utah laws meant to reform its school-to-prison 

pipeline. The laws, addressing school resource officer (SRO) roles, juvenile 

defense law, and restorative justice youth courts, make some improvements. 

However, as the author notes, the laws do not fully address the biases and 

abuses of power that result in disparate outcomes for certain youth funneled 

into the school-to-prison pipeline. The author suggests five further reform 

efforts that would better address the school-to-prison pipeline. 

SCHOOLING AT RISK 
Barbara Fedders, 103 IOWA L. REV. 871 (2018). 

This article argues for the abandonment of alternative education programs 

(AEPs) in school disciplinary plans. The author highlights the disparate effect 

of exclusionary practices on Black students and students with disabilities. 

Isolation in AEPs that are often under-resourced and of lower quality does 

not provide any real benefit. Thus, schools should employ non-exclusionary 

practices for addressing student violations.  

CHALLENGING THE STATUS QUO: AN INTEGRATED APPROACH 

TO DISMANTLING THE SCHOOL-TO-PRISON PIPELINE 
Nancy G. Abudu & Ron E. Miles, 30 ST. THOMAS L. REV. 56 (2017). 

This article discusses two populations and their relation to the school-to-

prison pipeline: Black and Brown youth with special needs. First, the authors 

argue that zero-tolerance school disciplinary policies that primarily impact 

Black and Brown youth serve to maintain race-based school segregation after 

the ruling in Brown v. Board of Education as Black and Brown students are 

mainly impacted. The authors explain that these policies have a detrimental 

effect on a young person’s educational opportunities, by increasing exposure 

to law enforcement through school resource officers (SRO), and imposition 

of adult-like criminal penalties and physical violence. Second, the authors 

assert that the current laws in place to protect special needs students are 

inadequate as schools struggle to comply, resulting in inadequate educational 

opportunities. Lastly, the authors offer restorative justice as a means for 

schools to address student conflicts and discipline as a way to disrupt the 

school-to-prison pipeline.  
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THE SCHOOL-TO-PRISON PIPELINE’S LEGAL 

ARCHITECTURE: LESSONS FROM THE SPRING VALLEY 

INCIDENT AND ITS AFTERMATH 
Josh Gupta-Kagan, 45 FORDHAM URB. L.J. 83 (2017). 

This article explores South Carolina’s Spring Valley High School incident 

and the legal architecture of the school-to-prison pipeline. The author 

explains that the legal architecture involves four elements that work together 

to form the school-to-prison pipeline: (1) broad criminal law; (2) the 

prominent role of school resource officers (SRO) in school discipline; (3) the 

lack of non-law enforcement and prosecution based youth diversion 

programs; and (4) prosecutorial discretion. The author calls attention to 

disparities among race, gender, and disability, as well as their intersection. 

The author acknowledges reform efforts, such as governing the role of SROs 

and narrowing criminal law, but reports that the efforts do not go far enough, 

and more is needed.  

REALIZING RESTORATIVE JUSTICE: LEGAL RULES AND 

STANDARDS FOR SCHOOL DISCIPLINE REFORM 
Lydia Nussbaum, 69 HASTINGS L.J. 583 (2018).  

This article argues that formal law-based interventions are necessary for 

reforming school disciplinary practices because restorative justice initiatives 

have been insufficient due to the discretion they leave to public and private 

actors and the lack of concrete guidance on restorative discipline. The author 

provides background information on the formulation of zero-tolerance 

educational policies and their harmful effects. Finally, the author proposes 

legal rules and standards for restorative practices to be successful by 

addressing their shortcomings, such as restorative justice’s ambiguity and 

lack of uniformity in implementation.  

ASSESSING STUDENTS’ CIVIL RIGHTS CLAIMS AGAINST 

SCHOOL RESOURCE OFFICERS 
Kerrin C. Wolf, 38 PACE L.R. 215 (2018). 

This article discusses the criminalization trend in American education and the 

diminished rights of students, particularly in areas like search and seizure 

interrogation at school. The author outlines how courts analyze school 

resource officers (SRO) and their actions based upon their hybrid model of 

both law enforcement officer and school administrator/official. The author 

explains that due to these jurisprudential inconsistencies and the defense of 

qualified immunity, Section 1983 claims against SROs have been largely 

unsuccessful. The author argues that the most effective way to strengthen 

students’ ability to bring successful Section 1983 claims is through state and 
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federal legislation governing the actions of SROs. The author outlines what 

should be included in such legislation to protect students’ rights in their 
interactions with SROs and empower SROs to better protect, guide, and 

counsel the students. 

BALTIMORE CITY SCHOOLS NEED MANY THINGS – A 

PERSONAL POLICE FORCE IS NOT ONE OF THEM 
Kelli L. Cover, Comment, 48 U. BALT. L.F. 69 (2018). 

This Comment argues for the abolition of the Baltimore City School Police 

Force (BCSPF) and the allocation of BCSPF funds back into the school. The 

author provides background information on the BCSPF including funding 

source, training, and practices. The author connects the use of police and 

school policies that equate to the criminalization of school discipline with the 

disparate impacts on youth of color, LGBTQ youth, and students with 

disabilities or mental illness, furthering them down the school-to-prison 

pipeline. The author proposes that with the elimination of BCSPF, the money 

previously allocated to it may be used to fund restorative justice practices and 

the system’s Whole Child Services and Support Department and its College 

and Career Readiness Departments to create a safe learning environment for 

all students.  

“SOME KIND OF NOTICE” IS NO KIND OF STANDARD: THE 

NEED FOR JUDICIAL INTERVENTION AND CLARITY IN DUE 

PROCESS PROTECTIONS FOR PUBLIC SCHOOL STUDENTS 
Elizabeth J. Upton, Note, 86 GEO. WASH. L. REV. 655 (2018).  

This Note argues that courts should interpret the Fourteenth Amendment’s 

Due Process Clause to require greater procedural protections for students 

subject to public school expulsion and long-term suspension. The author 

explains why a judicial solution requiring a higher standard for the notice 

prior to any exclusionary discipline is better than a legislative fix for 

resolving these issues. The author asserts that since it is the role of the courts 

to interpret the constitution, they are best positioned to establish a higher 

notice standard under the Due Process Clause 

ARRESTED DEVELOPMENT: RETHINKING FOURTH 

AMENDMENT STANDARDS FOR SEIZURES AND USES OF 

FORCE IN SCHOOLS 
Alexis Karteron, 18 NEV. L.J. 863 (2018).  

This article advocates for a more youth-centric inquiry into the  

reasonableness standard for Fourth Amendment protections regarding 

seizures and use of force against youth in schools. The author analyzes the 

impact school resource officers (SRO) have on the school environment and 
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how policing within the school translates to disparate outcomes and poorer 

results. The author argues that reasonableness should be viewed through a 
more youth friendly lens, drawing upon adolescent development and the 

unique characteristics and vulnerabilities of youth. The author highlights New 

Jersey v. T.L.O. and how courts have interpreted its ruling when analyzing 

SRO intervention in schools regarding both searches and seizures. The article 

also discusses how analyses of excessive force by SROs often use the 

standard in Graham v. Connor, and not the more youth focused analysis of 

T.L.O.

EDUCATIONAL ISSUES 

Schools and Trauma 

ADDRESSING RACE AND TRAUMA IN THE CLASSROOM: A 

RESOURCE FOR EDUCATORS 
THE NAT’L CHILD TRAUMATIC STRESS NETWORK (2017). 

This resource is intended to help educators understand how they might 

address the interplay of race and trauma and its effects on students in the 

classroom. After defining key terms, the guide outlines recommendations for 

educators and offers a list of supplemental resources.  

LITIGATING TRAUMA AS DISABILITY IN AMERICAN 

SCHOOLS 
Taylor N. Mullaney, Comment, 13 NW. J. L. & SOC. POL'Y 452 (2018). 

This Comment argues for increased awareness of trauma’s impact on youth, 
and proposes strategies to implement “trauma-sensitive approaches” in 

schools and how litigation can be used as a tool to pursue this change. 

Additionally, it advocates for trauma to be covered under the Rehabilitation 

Act and Americans with Disabilities Act, so youth can receive more 

protection and support in schools. 



2018 Juvenile Defender Resource Guide

28 

CHAPTER VIII: 

ETHICS 

LAWYERS SERVING AS JUDGES, PROSECUTORS, AND 

DEFENSE LAWYERS AT THE SAME TIME: LEGAL ETHICS AND 

MUNICIPAL COURTS 
Peter A. Joy, 51 WASH U. J. LAW & POL’Y 65 (2017). 

This article argues that lawyers who simultaneously serve multiple roles, as 

defense counsel, prosecutor, and judge, whether within the same municipality 

or in different counties throughout the state, create possible conflicts of 

interest issues under legal ethical standards. In particular, the author 

advocates that part-time judges be prohibited from serving as prosecutors or 

defenders in the same counties in which they are a judge. 
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CHAPTER IX: 

GAULT AT 50 

PROTECTING JUVENILES' RIGHTS: 50 YEARS OF IN RE GAULT 
Devon M. Lee, 90 WIS. L. (2017). 

This article discusses the evolution of the juvenile court system through both 

United States and Wisconsin Supreme Court case law that has helped shape 

juvenile justice. The author discusses what is needed for a juvenile defender 

to be effective in their work with their clients and clients’ families. 

DISRUPTING INJUSTICE: FIFTY YEARS POST MIRANDA AND 

GAULT: A CALL TO ACTION TO RE-EXAMINE THE RIGHTS OF 

CHILDREN IN CONFLICT WITH THE LAW 
Elizabeth E. Clarke, 62 S.D. L. REV. 608 (2017). 

This article notes that the United States is the only nation not in compliance 

with the Convention on the Rights of Children, and demands a review of 

current United States juvenile laws and policies that seem to ignore the basic 

human rights on which other developed nations have come to a consensus. 

THE STATE OF AMERICAN JUVENILE JUSTICE 
Merril Sobie, Am. Bar Ass’n, 33 CRIM. JUST. 26 (2018). 

This article provides an overview of reform efforts since In re Gault’s 

landmark decision was issued more than 50 years ago, providing a summary 

of the developments and trends in juvenile proceedings related to raise the 

age, record clearance, solitary confinement, shackling, and confessions.  

THE STILL-ELUSIVE PROMISE OF IN RE GAULT 
Laura Cohen, Am. Bar Ass’n, 32 CRIM. JUST. 57 (2018). 

This article summarizes the critical holdings of In re Gault, specifically 

emphasizing a youth’s right to counsel. It asserts that the right is not yet 

fulfilled if youth do not have access to quality representation and makes 

recommendations for reforms of current systems, such as automatic 

eligibility for government-funded legal representation regardless of the 

child's parents' income; the early appointment of counsel, including 

appointment prior to any police interrogation; the elimination of fees for 

appointed lawyers; a prohibition against waiver of counsel unless and until a 

child consults with a qualified juvenile defender about the implications of 

waiver; and continuing representation throughout the post-dispositional 
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phase of juvenile proceedings, including on appeal and until children are no 

longer in out-of-home placements or subject to juvenile court supervision. 

GAULT’S PROMISE REVISITED: THE SEARCH FOR DUE 

PROCESS 
Jay D. Blitzman, 69 JUV. & FAM. CT. J. 49-77 (2018). 

This article takes the position that reforming juvenile justice should strive to 

achieve not only the perception, but the actuality, of fairness in all domains. 

This concept connects directly to the essence of In re Gault’s message: 

“Treating youth fairly and ensuring that they perceive that they have been 

treated fairly and with dignity contribute to positive outcomes in the normal 

processes of social learning, moral development, and legal socialization 

adolescence.” The author of this article argues that this entails consideration 

of educational, child welfare, and mental health services, as well as the scope 

of legal entitlements. Equity and fundamental fairness, euphemisms for due 

process, are what will truly effectuate Gault’s promise and should be the 

benchmark for all courts and systems that engage with children.
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CHAPTER X: 

JUVENILE JUSTICE REFORM 

MINORS IN THE MAJOR LEAGUES: YOUTH COURTS HIT A 

HOME RUN FOR JUVENILE JUSTICE 
Christina M. Dines, 31 NOTRE DAME J. L. ETHICS & PUB. POL'Y 175 (2017). 

This article argues that children do not benefit from a formal court process 

where they are stigmatized as delinquents. The author explores the use of 

youth courts as an alternative to the formal juvenile justice system arguing 

that the youth court system is economically advantageous compared to the 

costs of litigating through the formal court system and that there are often 

more therapeutic and rehabilitative ways of treating children. 

A CAMPAIGN APPROACH TO CHALLENGING THE 

PROSECUTION OF YOUTH AS ADULTS  
Marcy Mistrett & Jeree Thomas, 62 S.D. L. REV. 559 (2017). 

This article argues that successful juvenile justice reform requires a 

combination of strategies: securing lobbying resources, coalition building 

and outreach, organizing and direct action, policy advocacy and lobbying, 

research, and communication. These strategies have been successful in 

advancing state based reforms based on the Campaign for Youth Justice 

Model that have successfully raised the age of adult prosecution.  

SOUTH DAKOTA'S DATA-DRIVEN, EVIDENCE-BASED 

JUVENILE JUSTICE REFORM  
Wendy Hess & Emily Verhine, 62 S.D. L. Rev. 579 (2017). 

This article argues that youth are detained because of a lack of community-

based services and a lack of mental health services. The authors argue that 

detention disrupts school, does not reduce recidivism, and is often unsafe. 

Instead, they argue that the most effective methods for rehabilitating juvenile 

offenders is through multi-systemic therapy, which lasts for three to five 

months and takes place in the child’s home or community. 

CRIMINAL JUSTICE REFORM IS NOT FOR THE SHORT-

WINDED: HOW THE JUDICIARY'S PROACTIVE PURSUIT OF 

JUSTICE HELPED ACHIEVE "RAISE THE AGE" REFORM 

IN NEW YORK 
Jonathan Lippman, 45 FORDHAM URB. L.J. 241 (2017). 

The author of this essay describes his experience as New York’s Chief Judge 
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advocating for raise the age reform. The author suggests that the Judiciary 

can provide a blueprint for reform that elected officials can then legislate. The 
author provides a brief history of reform efforts, from the origins of the 50-

year “tentative” decision to exclude 16 and 17 year-olds from juvenile 

jurisdiction through the eventual passing of the raise the age bill in April 

2017. The essay further highlights the failings New York experienced during 

that time frame including the failures to reduce taxpayer waste, to decrease 

criminal activity and recidivism, to ensure rehabilitative services were 

available to older youth, and to protect youth of color from the disparate 

impact. 

DECRIMINALIZING CHILDHOOD 
Andrea L. Dennis, 45 FORDHAM URB. L.J. 1 (2017).  

This article argues that the over-criminalization of youth and the school-to-

prison pipeline should be corrected with state-level decriminalization of non-

serious juvenile offenses to protect youth from the collateral consequences of 

the juvenile justice system while also advancing public interests. As 

examples, the author reviews recent state efforts to decriminalize minor 

offenses such as truancy, alcohol possession, fare avoidance, criminal 

mischief, and petty theft, to demonstrate how policies can be updated. The 

author also addresses opposing arguments including the unintended 

unwanted side effects and the alleged elimination of youth accountability.   

NEW JERSEY'S FULL DISCOVERY MANDATE: A LESSON FOR 

OTHER JURISDICTIONS AND THE NEED FOR FURTHER 

JUVENILE LAW REFORM 
Gianna DeLizza, Note, 15 RUTGERS J. L. & PUB. POL'Y 25 (2017). 

This Note uses New Jersey’s Supreme Court’s ruling in In re N.H. as a 

vehicle for arguing that states should mandate full discovery before juvenile 

waiver (transfer) hearings. The author highlights the critical nature of such 

waiver hearings and the ethical obligations of the judiciary, defender, and 

prosecutor to ensure youth are protected. Without state- or nationally-

mandated discovery practices, a youth’s risk of being waived into adult court 

is greatly impacted by the county in which they are charged. The author also 

reveals the lack of access to state and national data regarding juvenile waivers 

and suggests more standardized tracking and publishing. 

COMPETENCE AND CULPABILITY: DELINQUENTS IN 

JUVENILE COURTS, YOUTHS IN CRIMINAL COURTS 
Barry C. Feld, 102 MINN. L. REV. 473 (2017). 

This article explains that while delinquency court has become more punitive, 

there remains a lack of protections and safeguards for youth that account for 
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their diminished age and competency. For instance, the author advocates for 

mandates that prevent youth waiver of counsel, prohibit home removal, and 
allow for juries in juvenile court. Likewise, he argues transfer to adult court 

should be more limited and youth sentencing should be reduced through a 

youth discount based on adolescent development and culpability. The 

differences in age and competency between youth and adults would suggest 

the need for more protections than afforded adults, not similar or less. 

RETHINKING FAMILY-COURT PROSECUTORS: ELECTED AND 

AGENCY PROSECUTORS AND PROSECUTORIAL DISCRETION 

IN JUVENILE DELINQUENCY AND CHILD PROTECTION CASES 
Josh Gupta-Kagan, 85 U. CHI. L. REV. 743 (2018). 

This article highlights the dangers of unlimited prosecutorial discretion, 

which is a contributing factor, if not a prime cause, of mass incarceration. 

The author criticizes the lack of checks on the power of the prosecutor, 

arguing it is a major cause of racial inequality in the criminal justice system. 

“RAISE THE AGE" LEGISLATION: DEVELOPMENTALLY 

TAILORED JUSTICE  
Stephanie Tabashneck, Am. Bar Ass’n, 32 CRIM. JUST. 13 (2018). 

This article promotes a bipartisan movement toward developmentally 

appropriate justice that includes raise the age initiatives because 

developmental science shows that youth decision-making is different than 

that of an adult.  

A MORE JUST SYSTEM OF JUVENILE JUSTICE: CREATING A 

NEW STANDARD OF ACCOUNTABILITY FOR JUVENILES IN 

ILLINOIS 
Brooke Troutman, Comment, 108 J. CRIM. L. & CRIMINOLOGY 197 (2018). 

This Comment argues that accountability theory is unconstitutional as 

applied to youth and therefore, should be categorically banned, adding that it 

is also too expansive and it unjustly convicts youth, regardless of their 

diminished culpability. The author emphasizes that the Supreme Court has 

found youth to be categorically different than adults, especially when it 

comes to their brain development, something current accountability law fails 

to take into account. 

PUNISHING KIDS IN JUVENILE AND CRIMINAL COURTS 
Barry C. Feld, 47 CRIME & JUST. 417 (2018). 

This article provides an extensive overview of the current state of the 
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juvenile justice system and acknowledges its failings since the “Get Tough” 

era – particularly as they relate to the punitive emphasis that has taken over 
the juvenile court’s original goal of serving the needs of and rehabilitating 

youth. The author argues for policy changes based on youth’s diminished 

capacity and the fact that “children are different.” Recommended changes 

relate to detention and procedure in juvenile court and youth transferred to 

adult courts. 

THE STATE OF JUVENILE JUSTICE 
Jay D. Blitzman, in AM. BAR ASS’N, THE STATE OF CRIMINAL JUSTICE 137 (2018). 

This chapter emphasizes that to fairly assess The State of Juvenile Justice, 

there should be a focus on assessing the larger frames and systems that affect 

children and families, such as schools and the child welfare system, and the 

relationship they have with the juvenile justice system. 
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CHAPTER XI: 

JUVENILE SEX OFFENSES 

STATE V. GRAY 
402 P.3d 254 (Wash. 2017). 

The Supreme Court of Washington held that under the state statute dealing 

with depictions of minors engaged in sexually explicit conduct, the depicted 

minor can also be the “person” charged under the statute, even when the 

minor themselves took and disseminated the picture(s).  

PUNISHMENT THAT DOES NOT FIT THE CRIME: THE 

UNCONSTITUTIONAL PRACTICE OF PLACING YOUTH ON SEX 

OFFENDER REGISTRIES 
Ashley R. Brost & Annick-Marie S. Jordan, 62 S.D. L. REV. 806 (2017). 

This article argues that states should discontinue the use of sex offender 

registries for youth. The article details the collateral consequences of 

registration for youth as well as the financial burden faced by states in 

administering registries. Finally, the article provides examples from 

Pennsylvania and Ohio, where compliance with youth registration 

requirements under state sex offender registration law was found to be 

unconstitutional. 

A SIGN OF HOPE: SHIFTING ATTITUDES ON SEX OFFENSE 

REGISTRATION LAWS 
Catherine L. Carpenter, 47 SW. L. REV. 1 (2017). 

This article argues that several recent decisions, in both federal and state 

courts, signal the start of a shift away from current sex offender registration 

and notification laws. The author contends that “draconian and 

unconstitutional” state sex offender registration laws will be curtailed as 

public opinion of them become more unfavorable. 

TIMELINE OF A PANIC: A BRIEF HISTORY OF OUR ONGOING SEX 

OFFENSE WAR 
Emily Horowitz, 47 SW. L. REV. 33 (2017). 

This article provides a timeline of political events, high profile crimes, and 

flawed research findings that have created a “sex offense panic” that has 

resulted in sex offense policies that are overly punitive and ineffective at 

promoting public safety. 
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IN RE D.S. 
93 N.E.3d 937 (Ohio 2017). 

The Supreme Court of Ohio upheld the juvenile court’s dismissal of gross 

sexual imposition charges against a 12 year-old boy prior to the initiation of 

formal proceedings finding that state legislation (Ohio Juv. R. 9(A)) calls for 

court action to be avoided when community resources could better serve the 

situation. Under the facts of the case, the lower court did not abuse its 

discretion. 

EFFECTS OF JUVENILE SEX OFFENDER REGISTRATION ON 

ADOLESCENT WELL-BEING: AN EMPIRICAL EXAMINATION 
Elizabeth J. Letourneau et al., 24 PSYCHOL. PUB. POL'Y & L. 105 (2018). 

This study compares children registered as sex offenders with non-registered 

children in order to evaluate the unintended consequences of child 

registration. The study found that registered children were more likely to have 

poor mental health, to have recently attempted suicide, and to have been 

approached by an adult for sex. According to the authors, the findings offer 

empirical support for the abolition of juvenile registration and notification 

policies because they are harmful to children and are not shown to increase 

public safety. 

STATE V. C.K. (IN RE INTEREST OF C.K.) 
182 A.3d 917 (N.J. 2018). 

The Supreme Court of New Jersey held that a provision of Megan’s Law 

barring youth adjudicated delinquent of certain sex offenses from ever 

seeking relief from registration requirements is unconstitutional.  

STATE V. FULTON 
178 A.3d 1225 (Me. 2018). 

The Supreme Judicial Court of Maine calls for the state legislature to review 

ME. REV. STAT. ANN. TIT 17, § 253(1)(C), a statute that allows for the 

prosecution of children, without regard for their age or culpability, who 

engage in a sexual act with another child under twelve years old. 

IN RE T.H. 
913 N.W.2d 578 (Iowa 2018). 

The Supreme Court of Iowa held that the mandatory sex offender registration, 

as applied to youth, is sufficiently punitive to amount to criminal punishment 

and warrants constitutional safeguards. However, mandatory sex offender 

registration does not constitute cruel and unusual punishment in violation of 

the Iowa and United States Constitutions as the statute does not treat youth 
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identically to adults. The statute allows the juvenile court, based on society’s 

and the youth’s best interest, to determine if the youth is to remain on the sex 
offender registry at the time the dispositional order is terminated. 

CRUEL AND UNUSUAL: THE SENSELESS STIGMATIZATION OF 

YOUTH REGISTRIES  
Laura Cohen, Am. Bar Ass’n, 33 CRIM. JUST. 46 (2018). 

This article argues against applying the Sex Offender Registration and 

Notification Act (SORNA) to youth adjudicated of sexual offenses, 

highlighting the disproportionate adverse impact of SORNA on youth of 

color, youth who are low-income, and those who identify as LGBTQI-GNC. 

IN RE A.R. 
188 A.3d 332 (N.J. 2018). 

The Supreme Court of New Jersey held that the child-victim’s video-recorded 

statement of sexual abuse was not admissible because the statement did not 

possess a sufficient probability of trustworthiness. Thus, the defendant’s 

juvenile adjudication for a second-degree sexual assault was reversed 

because after striking the statement, there was not sufficient evidence to 

support the adjudication. The Court found that N.J. R. Evid. 803(c)(27) 

needed review from the Supreme Court Committee on the Rules of Evidence 

because it permitted the child-victim’s statement despite the witness being 

found incompetent to testify. N.J. R. Evid. 803(c)(27) is an exception to the 

hearsay rule for statements made by a child relating to a sexual offense, and 

the rule includes an incompetency proviso. 



2018 Juvenile Defender Resource Guide

38 

CHAPTER XII: 

MARKERS OF INEQUALITY: IDENTITY & STATUS 
Dual Status Youth 

RESOLUTION ON DUAL JURISDICTION YOUTH 
Am. Bar Ass’n (2017). 

This Resolution adopts the American Bar Association’s Criminal Justice 

Standards Relating to Dual Jurisdiction Youth, which make 

recommendations including coordination of systems, cross-system training, 

and standards for court personnel when serving crossover youth. 

MULTIPLE FOSTER CARE PLACEMENTS SHOULD BE 

CONSIDERED A MITIGATING FACTOR IN CRIMINAL 

PROCEEDINGS  
Daniel Pollack et al., 44 OHIO N.U. L. REV. 85 (2018).  

This article argues that multiple foster care placements should be used as a 

mitigating factor in criminal proceedings. The article provides an overview 

of research that establishes the connection between foster care placement and 

negative emotional, behavioral, and legal outcomes.  

MARKERS OF INEQUALITY: IDENTITY & STATUS

Gender  

THE VIOLENT STATE: BLACK WOMEN'S INVISIBLE 

STRUGGLE AGAINST POLICE VIOLENCE 
Michelle S. Jacobs, 24 WM. & MARY J. WOMEN & L. 39 (2017). 

This article argues that Black women’s experience of violence by the state, 

including violence by law enforcement, is an issue that requires increased 

attention from legal scholars and women’s movements. The article highlights 

the ways in which Black women and girls are uniquely targeted by and 

vulnerable to state-sponsored violence. 

GOOD GIRLS: GENDER-SPECIFIC INTERVENTIONS IN 

JUVENILE COURT 
Fanna Gamal, 35 COLUM. J. GENDER & L. 228 (2018). 

This article argues that so-called Girls Courts – a form of post-adjudication 

supervision designed to address the unique issues faced by girls – are 

influenced by and perpetuate harmful gender and racial stereotypes and 
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subject girls to increased scrutiny and surveillance compared to what they 

would face in traditional juvenile courts. 

MARKERS OF INEQUALITY: IDENTITY & STATUS 

Immigrant Youth 

NONCITIZEN YOUTH IN THE JUVENILE JUSTICE SYSTEM: 

THE SERIOUS CONSEQUENCES OF FAILED CONFIDENTIALITY 

BY ICE REFERRAL 
Erin Mower Adams, Comment, 2017 BYU L. REV. 385 (2017). 

This Comment examines how noncitizen youth are not afforded the same 

confidentiality protections as citizen youth due to the “immigration 

enforcement enterprise.” The author advocates enacting policies that ensure 

immigration status is not considered when youth enter the juvenile justice 

system, secure juvenile privacy laws, require a court order from federal 

agencies in order to access information, and ensure defenders have 

immigration knowledge or access to an expert.  

JUVENILE DEFENDER’S GUIDE TO IMMIGRATION ISSUES IN 

JUVENILE PROCEEDINGS 
NAT’L JUVENILE DEF. CTR. (2017). 

This guide provides information for juvenile defenders representing youth 

whose juvenile court involvement may trigger immigration consequences. 

The guide highlights different issues that may arise and provides tips for 

juvenile defenders to address those issues. 

THE MYTH OF SECOND CHANCES: NONCITIZEN YOUTH AND 

CONFIDENTIALITY OF DELINQUENCY RECORDS 
Beth K. Zilberman, 31 GEO. IMMIGR. L.J. 561 (2017). 

This article proposes a new framework for uniformity concerning the 

confidentiality of juvenile records. The article examines how the interagency 

sharing of juvenile records is harmful for noncitizen youth in immigration 

determinations, and that the use of juvenile records in immigration 

proceedings is contrary to the goals and principles of the juvenile justice 

system. 

THE SCHOOL TO DEPORTATION PIPELINE 
Laila Hlass, 34 GA. ST. U. L. REV. 697 (2018). 

This article focuses on the convergence of criminal and immigration law, 

effectively creating a school-to-deportation pipeline for immigrant youth. 
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The article reveals how immigrant youth are vulnerable to gang allegations, 

and the impact these allegations can have on a youth’s immigration 
proceedings. The article proposes a three-pronged approach: (1) adopting 

procedures to interrupt bias; (2) agency guidance to take youthfulness into 

account; and (3) increasing access to counsel in immigration proceedings. 

THE SCHOOL TO PRISON TO DEPORTATION PIPELINE: THE 

RELATIONSHIP BETWEEN SCHOOL DELINQUENCY AND 

DEPORTATION EXPLAINED 
NIKKI MARQUEZ & RACHEL PRANDINI, IMMIGRANT LEGAL RES. CTR. (2018). 

This resource advocates for schools across the country to protect their 

students and students’ families from immigration enforcement activities on 

campus. The authors note that the school to prison-to-deportation pipeline is 

often overlooked in efforts to keep students safe, and argue that schools 

should review their disciplinary policies to ensure schools are not sending 

students to ICE. 

DEPORTATION BY ANY MEANS NECESSARY: HOW 

IMMIGRATION OFFICIALS ARE LABELING IMMIGRANT 

YOUTH AS GANG MEMBERS 
LAILA L HLASS & RACHEL PRANDINI, IMMIGRANT LEGAL RES. CTR. (2018). 

This report details findings from a national survey of legal practitioners 

concerning the increased use of gang allegations against young immigrants 

as a means of driving up deportation numbers. The report suggests emerging
best practices for immigration attorneys to employ in both fighting against
unfounded gang allegations and working to mitigate the impact of prior gang 
involvement. 

MARKERS OF INEQUALITY: IDENTITY & STATUS 

LGBTQI-GNC Youth 

BATHROOM LAWS AS STATUS CRIMES 
Stephen Rushin & Jenny Carroll, 86 FORDHAM L. REV. 1 (2017). 

This article argues that the recent wave of “bathroom laws,” which designate 

public bathrooms for use by people according to their biological sex,  

effectively criminalize the status of being transgender and violate the Eighth 

Amendment’s prohibition on cruel and unusual punishment. The article also 

highlights research that suggests that transgender individuals are more likely 

to experience abuse by law enforcement.   
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STANDARDS TO IDENTIFY, ASSESS, AND MANAGE CASE-BY-

CASE TRANSGENDER, GENDER NONCONFORMING AND 

INTERSEX OFFENDERS 
OR. ADMIN. R. 416-435-0010, -0020, -0030, -0040, -0050 (2017). 

These rules, adopted in December 2017, establish standards for the Oregon 

Youth Authority in its treatment of transgender, gender nonconforming, and 

intersex youth in detention. The standards include protocols for placement, 

housing, searches, urine testing, bathroom and shower use, and the sharing of 

information when a youth has disclosed to staff that they are transgender, 

intersex, or non-heterosexual. Additionally, Rule 416-435-0020 provides 

definitions for common terms related to LGBTQI-GNC communities.  

LEGAL ISSUES FACING TRANSGENDER AND GENDER-

EXPANSIVE YOUTH  
Angie Martell, 96 MICH. B. J. 30 (2017). 

This article argues that non-binary transgender youth are at a higher risk of 

violence and incarceration. The author outlines the attorney’s obligation 

towards a client with respect to disclosing the child’s status as transgender or 

gender expressive to the court or prosecutor. The article also examines the 

attorney’s role in educating the judiciary about the gender identification 

spectrum.  

CHALLENGES FACING LGBTQ YOUTH 
Mudasar Khan et al., 18 GEO. J. GENDER & L. 475 (2017). 

This article argues that the Fourteenth Amendment protects against sex-based 

discrimination based on gender nonconformity. They examine common  

challenges that youth face in schools, homes, and the juvenile justice system, 

such as being addressed by the incorrect name and pronoun, not having 

access to sex-segregated spaces, and harassment based on gender expression 

and sexual orientation. The authors also examine and summarize legal 

protections for LGBTQ youth at the state and federal levels. 

WALKING WHILE TRANS: PROFILING OF TRANSGENDER 

WOMEN BY LAW ENFORCEMENT, AND THE PROBLEM OF 

PROOF  
Leonore F. Carpenter, R. Barrett Marshall, 24 WM. & MARY J. WOMEN & L. 5 (2017). 

This article argues that transgender individuals face regular arrests for low-

level offenses because they are suspected of prostitution. The authors address 

why profiling is an issue based on disparities within the criminal justice 

system, and the victimization of transgender women.  
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MARKERS OF INEQUALITY: IDENTITY & STATUS 

Race 

UTILIZING JUDICIAL DISCRETION TO ADDRESS 

DISPROPORTIONATE MINORITY CONTACT 
Farah Rahaman, Note, 18 RUTGERS RACE & L. REV. 181 (2017). 

This Note advocates for judges to consider race as a mitigating factor in 

sentencing decisions in order to reduce the disproportionate number of youth 

of color in the juvenile justice system. It also provides an overview of the 

issue of disproportionate minority contact and how previous efforts by the 

federal government to address the problem have failed. 

DESIGNED TO FAIL: IMPLICIT BIAS IN OUR NATION'S 

JUVENILE COURTS 
Sean Darling-Hammond, 21 U.C. DAVIS J. JUV. L. & POL'Y 169 (2017). 

This article provides a brief overview of the various ways implicit racial 

biases affect courts, especially in the sentencing of Black youth. The author 

also makes various suggestions that could mitigate those disparate effects and 

instead ensure justice, empathy, and fairness in juvenile courts. 

RAISING ARGUMENTS ABOUT THE POTENTIAL INFLUENCE 

OF IMPLICIT RACIAL BIAS IN POLICE STOPS 
Sherri Lee Keene, Am. Bar Ass’n, 32 CRIM. JUST. 35 (2017). 

This article addresses the need for defense attorneys to effectively raise  

arguments that implicit racial bias may have influenced a police officer’s  

judgment of suspicion when interpreting their client’s ambiguous behavior. 

Defense attorneys can do this by focusing the court’s attention on the critical 

points in a police officer’s decision making where their judgment is most 

vulnerable to biased thinking, such as considering whether a police officer’s 

judgment is grounded sufficiently in observable facts and reason, rather than 

assumptions rooted in negative racial stereotypes. 

FACT SHEET: BLACK DISPARITIES IN YOUTH INCARCERATION 
THE SENTENCING PROJECT (2017). 

According to this fact sheet that analyzed OJJDP data, despite long-term 

declines in youth incarceration, the disparity at which Black and white youth 

are held in juvenile facilities has grown. As of 2015, Black youth were five 

times as likely to be detained or committed to youth facilities. Since 2001, 

racial disparities have grown in 37 states, and at least doubled in five: 

Maryland, Montana, Connecticut, Delaware, and Wisconsin. 



National Juvenile Defender Center

43 

FACT SHEET: LATINO DISPARITIES IN YOUTH INCARCERATION 
THE SENTENCING PROJECT (2017). 

According to this fact sheet that analyzed OJJDP data, Latino youth are 65 

percent more likely to be detained or committed than their white peers. While 

this disparity is concerning, the data shows a modest improvement from 

2001, when Latino youth were 73 percent more likely to be in placement.  

FACT SHEET: NATIVE DISPARITIES IN YOUTH INCARCERATION 
THE SENTENCING PROJECT (2017). 

According to this fact sheet that analyzed OJJDP data, despite long-term 

declines in youth incarceration, the disparity at which Native and white youth 

are held in juvenile facilities has grown. Native youth were three times as 

likely to be incarcerated as white youth. The disparity has increased since 

2001 when Native youth were roughly two-and-a-half times as likely to be 

detained or committed to juvenile facilities.  

RACIAL JUSTICE AND FEDERAL HABEAS CORPUS AS 

POSTCONVICTION RELIEF FROM STATE CONVICTIONS 
LeRoy Pernell, 69 MERCER L. REV. 453 (2018). 

This article discusses the historical importance of habeas corpus as a civil 

rights claim that can be used to combat injustice and racial disparities by 

providing a post-conviction review tool against race-infused convictions.   

THE REASONABLE BLACK CHILD: RACE, ADOLESCENCE, AND 

THE FOURTH AMENDMENT 
Kristin Henning, 67 AM. U. L. REV. 1513 (2018). 

This article urges courts and police to consider the interplay between 

adolescence and race to ensure Fourth Amendment protection for Black 

youth. The reasonable person standard used in criminal law reflects the norms 

of the dominant group – white adult men; instead, considerations of the 

contemporary tensions between police, Black communities, and youth in 

general need to be weighed in Fourth Amendment analysis. Because implicit 

racial biases adversely affect Blacks, and because Black youth tend to 

internalize the negative experiences of their communities, race along with 

adolescence must be considered when assessing Fourth Amendment 

protections. 



2018 Juvenile Defender Resource Guide

44 

MILES V. UNITED STATES 
181 A.3d 633 (D.C. 2018). 

In finding a stop unlawful, the District of Columbia Court of Appeals noted 

that the experience of being followed by a police officer on foot, blocked by 

a police cruiser that drove up on the sidewalk, and then told to stop “would 

be startling and possibly frightening to many reasonable people.” The Court 

also noted that a person may be motivated to avoid the police by a natural 

fear or dislike of authority, a distaste for police officers based upon past 

experience, a fear of police brutality, or other legitimate personal reasons, 

such as the proliferation of visually documented police shootings of African 

Americans and the Black Lives Matter protests. 

THE SIREN SONG OF OBJECTIVITY: RISK ASSESSMENT 

TOOLS AND RACIAL DISPARITY 
Rick Jones, Nat’l Ass’n of Crim. Def. Lawyers, 42 THE CHAMPION 5 (2018). 

This article warns against the indiscriminate use of seemingly objective risk 

assessment tools that are actually fraught with implicit racial biases. The 

author argues that risk assessment tools, often used for pretrial detention and 

bail or sentencing purposes, fail to accurately predict the likelihood of an 

individual committing a future violent crime. Since risk assessment tools use 

data from a justice system that is already disproportionally representative of 

people of color and use stand-in racial indicators, such as questions about 

education factors and parent involvement in criminal justice system, Black 

defendants are more likely to be assigned higher risk scores.  

RACIAL JUSTICE TOOLKIT: RESOURCES TO HELP YOU 

CONNECT WITH POLICYMAKERS ON RACIAL JUSTICE  
NAT’L JUVENILE JUSTICE NETWORK (2018). 

This toolkit can be used to assist policymakers in pursuing anti-racist policies 

in the youth justice system. There continues to be disproportionality in the 

number of youth of color in the justice system at every stage of the process, 

yet not all policymakers are cognizant of this and many do not take it into 

account in drafting legislation and other policies. This toolkit provides fact 

sheets, suggestions for challenging harmful media narratives, and links to 

additional resources further detailing the disparities. 

BLACK TWICE: POLICING BLACK MUSLIM IDENTITIES 
Emmanuel Mauleón, 65 UCLA L. REV. 1326 (2018). 

This article explores the Minnesota Department of Public Safety’s request for 

Countering Violent Extremism (CVE) implementation proposals, which 

trains community members to recognize and rate signs of Somali youths’ 
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vulnerability to terror recruitment by monitoring youth in schools and places 

of worship. In schools where a majority of teachers and staff lack the requisite 
familiarity with immigrant and refugee populations to meaningfully 

understand the nuances of a different culture, the CVE ranking system lists a 

variety of common teenage behaviors as indicators of pre-radicalization, 

resulting in an increased policing of Somali youth. 

RACE, POVERTY, AND BAIL: AN ANNOTATED BIBLIOGRAPHY 
Clanitra Stewart Nejdl, 38 N. ILL. U. L. REV. 487 (2018). 

This annotated bibliography highlights selected articles and studies 

examining the effects of a defendant's race and income level on bail 

determinations and the pretrial detention period. 

BENCH CARD: ADDRESSING BIAS IN DELINQUENCY AND 

CHILD WELFARE SYSTEMS  
NAT’L JUVENILE DEF. CTR. & NAT’L COUNCIL OF JUVENILE & FAMILY COURT JUDGES (2018). 

This bench card promotes judicial leadership in eliminating racial and 

ethnic disparities in juvenile and family courts to create a fair and equitable 

system of justice for all youth. It aims to educate juvenile and family court 

judges about structural, explicit, and implicit bias; provides judges with 

self-reflection tools to help them recognize and prevent bias in their 

courtroom; and offers judges concrete strategies to correct implicit bias. 

MARKERS OF INEQUALITY: IDENTITY & STATUS 

Race 

Racial Disparities in School Discipline 

"IT'S SET UP FOR FAILURE . . . AND THEY KNOW THIS!": HOW 

THE SCHOOL-TO-PRISON PIPELINE IMPACTS THE 

EDUCATIONAL EXPERIENCES OF STREET IDENTIFIED BLACK 

YOUTH AND YOUNG ADULTS 
Yasser Arafat Payne & Tara Marie Brown, 62 VILL. L. REV. 307 (2017).  

This article argues that Black youth and young adults are thrust into the 

school-to-prison pipeline because there is a confluence of oppressive  

schooling conditions that directly and indirectly push them out of school and 

into the criminal justice system. The high rates of school failure and 

incarceration are due to lack of educational and social support from schools. 

Black youth, specifically males, embrace street identities to cope with and be 
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resilient within public school environments interpreted to be intellectually 

unsupportive and oppressive.  

CHALLENGING EXCESSIVE FORCE: WHY POLICE OFFICERS 

DISPROPORTIONATELY EXERCISE EXCESSIVE FORCE 

TOWARDS BLACKS AND WHY THIS SYSTEMIC PROBLEM 

MUST END  
Devan Byrd, Note, 8 ALA. C.R. & C.L. L. REV. 93 (2017).  

Little attention has been given to the excessive force that Black youth 

experience during encounters with police in the community and at school. To 

remedy the current situation, this Note argues that police officers should be 

trained in compassion and empathy, and there should be national standards 

for school resource officers. 

HOW UNIVERSITY TITLE IX ENFORCEMENT AND OTHER 

DISCIPLINE PROCESSES (PROBABLY) DISCRIMINATE 

AGAINST MINORITY STUDENTS 
Ben Trachtenberg, 18 NEV. L.J. 107 (2017). 

This article suggests reform efforts for universities relevant to Title IX 

enforcement, primarily the recording and publishing of demographic data 

about discipline. The author also notes that broad definitions of offenses give 

school officials too much discretion, which is affected by implicit racial 

biases. The author explains that even without data, it can still be presumed 

university discipline has a disparate impact on students of color, based on 

recorded findings in elementary and secondary schools as well as the criminal 

justice system. Therefore, to better protect students of color, university data 

needs to be recorded and made publicly available. 

FROM INJUSTICE AT SCHOOL TO JUSTICE IN COURT: 

SEEKING LITIGATION APPROACHES TO CHALLENGE RACIAL 

DISPARITIES IN SCHOOL DISCIPLINE 
M. Braxton Marcela, 17 CONN. PUB. INT. L.J. 87 (2017). 

This article analyzes the disparate results of today’s school discipline policies

that reflect the vestiges of de jure segregation. The author provides a 

framework for litigating school discipline discrimination under Title IV and 

Title VI based on the Department of Justice and Department of Education’s  

guidance. Acknowledging that courts are often skeptical of disparate 

discrimination claims, the author provides litigation options that help meet 

the “intentional discrimination hurdle.” 
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DISRUPTING THE TRAJECTORY: REPRESENTING DISABLED 

AFRICAN AMERICAN BOYS IN A SYSTEM DESIGNED TO SEND 

THEM TO PRISON 
Leah Aileen Hill, 45 FORDHAM URB. L.J. 201 (2017). 

This essay uses the narrative of three brothers to reveal how the empty 

promises of the Individuals with Disabilities Act (IDEA) can give rise to 

Black students with disabilities entering the school to prison pipeline. The 

author suggests that an integrated collaboration between legal and social 

workers can generate the best representation for students to ensure the 

pipeline is disrupted.  

BE HER RESOURCE: A TOOLKIT ABOUT SCHOOL RESOURCE 

OFFICERS AND GIRLS OF COLOR 
GEO. L. CTR. ON POL’Y & INEQ. ET AL. (2018). 

This toolkit provides guidance to improve interactions between law 

enforcement in schools and girls of color, with the ultimate goal of reducing 

the disproportionate rate at which girls of color are drawn into the juvenile 

justice system. Following interviews with school resource officers (SROs) 

and girls in the South, the report found that SROs do not receive regular 

training specific to interactions with girls of color and that the role of SROs 

within schools is often inconsistent. In response, the toolkit offers detailed 

recommendations, which include providing officers with training to address 

adultification bias. 

THE INVISIBLE VICTIMS OF THE SCHOOL-TO-PRISON 

PIPELINE: UNDERSTANDING BLACK GIRLS, SCHOOL PUSH-

OUT, AND THE IMPACT OF THE EVERY STUDENT SUCCEEDS 

ACT 
Bianca A. White, Note, 24 WM. & MARY J. WOMEN & L. 641 (2018). 

This Note highlights the increasing rate of pushout of Black girls in schools. 

Much of the “pushing out” is due to schools criminalizing minor offenses 

when Black girls are involved. The author argues that while legislation and 

programs have focused on the academic achievement gap between white 

students and students of color, most initiatives have focused on Black boys, 

leaving Black girls further behind and continuously exposed to harsher 

punishments.  
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LET BLACK GIRLS LEARN: PERCEPTIONS OF BLACK 

FEMININITY AND ZERO-TOLERANCE POLICIES IN SCHOOLS 
Valeria M. Pelet del Toro, 87 REV. JUR. UPR 55 (2018). 

This article examines the impact zero-tolerance school policies have on Black 

girls in the school environment. The author calls attention to the startling 

disparities between Black and white exclusionary discipline statistics through 

various examples. The author highlights the intersection of race and gender 

and how Black girls in particular are often disciplined for arbitrary issues 

such as having an “attitude.” The author also discusses the overrepresentation 

of Black girls who have a history of abuse or neglect in disciplinary actions 

for trauma related behaviors.  

OUR GIRLS, OUR FUTURE: INVESTING IN OPPORTUNITY & 

REDUCING RELIANCE ON THE CRIMINAL JUSTICE SYSTEM 
CARA MCCLELLAN, NAACP LEGAL DEF. & EDUC. FUND, INC. (2018).  

This study examines the experiences of Black girls in school, specifically in 

the Baltimore City Public School System, and the pathways that lead to their 

involvement with the criminal justice system. The report provides 

recommendations on how Baltimore can address the issues identified by the 

study – overreliance on exclusionary discipline, policing, and confinement of 

Black girls – by improving the school environment, curriculum, and access 

to resources. 

BIASED ADULTS, BRASH YOUTH, AND UNEVEN PUNISHMENT: 

THE NEED FOR INCREASED LEGAL PROTECTIONS FOR YOUTH 
Maureen Hanlon, Comment, 62 ST. LOUIS U. L.J. 969 (2018). 

This Comment suggests reform efforts to address biases that affect youth, 

especially youth of color, in schools and the juvenile justice system. The 

author reveals that even well-intentioned decision makers, like school 

officials, have patterns of bias that are difficult to address. The author also 

notes cognitive science and adolescent development should be considered 

when making youth reform efforts. 

MARKERS OF INEQUALITY- IDENTITY & STATUS 

Youth Experiencing Homelessness 

MISSED OPPORTUNITIES: YOUTH HOMELESSNESS IN 

AMERICA 
CHAPIN HALL AT THE U. OF CHI. ET AL. (2017). 

The report is based on data from a national survey and interviews of young 

people, and provides data to understand “the scale, scope, and urgency of 
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youth homelessness in America.” Specifically, the report estimates that 1 in 

30 youth ages 13 to 17 experience homelessness at least once a year, and 1 in 
10 youth ages 18 to 25 experience homelessness at least once a year. The 

report goes on to provide recommendations for ending youth homelessness.  

RESOLUTION ON YOUTH AND YOUNG ADULTS EXPERIENCING 

HOMELESSNESS 
Am. Bar Ass’n (2018). 

This Resolution supports the development of integrated, systemic approaches 

within administrative, civil, and criminal court contexts to address the special 

needs of youth and young adults experiencing homelessness. 
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CHAPTER XIII: 

MENTAL HEALTH AND DISABILITIES 

EVERY HAND'S A LOSER: THE INTERSECTION OF ZERO-

TOLERANCE POLICIES, MENTAL ILLNESS IN CHILDREN AND 

ADOLESCENTS, AND THE JUVENILE JUSTICE SYSTEM 
Shandra Monterastelli, 41 LAW & PSYCHOL. REV. 209 (2017). 

This article advocates for the abolition of zero-tolerance policies in schools 

because they prove more detrimental than beneficial. The author discusses 

how these policies are most harmful to children with disabilities and mental 

health issues, children of color, and children of lower socio-economic 

statuses. The author provides a history of the zero-tolerance policies in 

schools and how these policies along with police presence in schools and 

poorly trained educational professions are accelerating the school-to-prison 

pipeline. Lastly, the author provides potential solutions to combat this issue, 

including the elimination of these policies, legal reform, and a case study 

from Florida’s Miami-Dade County. 

A STATE IN SHACKLES: THE EFFECT OF A DYSFUNCTIONAL 

CHILDHOOD ON CRIME AND IMPRISONMENT 
Timothy W. Bjorkman, 62 S.D. L. REV. 211 (2017). 

This article examines the educational, familial, economic, and emotional 

factors that increase the likelihood of a child’s future involvement with the 

justice system. The article also reviews the criminal justice practices in South 

Dakota that have led to the state’s overcrowded detention facilities and makes 

policy recommendations for ameliorating the problem.  

COMMONWEALTH V. NEWTON N. 
89 N.E.3d 1159 (Mass. 2018). 

The Supreme Judicial Court of Massachusetts held that a youth’s mental 

impairment is not a factor a judge may weigh in determining probable cause 

and that the trial court lacked jurisdiction to dismiss a complaint prior to 

arraignment on the grounds that it was in the best interests of the child. The 

Court held that questions of criminal responsibility and mental impairment 

are not relevant considerations in determining probable cause. 
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"SHE'S NOBODY'S CHILD/THE LAW CAN'T TOUCH HER AT 

ALL": SEEKING TO BRING DIGNITY TO LEGAL PROCEEDINGS 

INVOLVING JUVENILES  
Michael L. Perlin & Alison J. Lynch, 56 FAM. CT. REV. 79 (2018).  

This article details the ways in which youth experience shame and 

humiliation at all stages of the delinquency process. In order to address this 

problem and bring dignity to youth, the authors advocate for approaches 

that incorporate therapeutic jurisprudence principles, which assess the law’s 

influence on emotional life and psychological wellbeing, as well as 

international human rights precedents. 
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CHAPTER XIV: 

PLEAS  

HOW DEFENSE ATTORNEYS CONSULT WITH JUVENILE 

CLIENTS ABOUT PLEA BARGAINS 
Erika N. Fountain & Jennifer L. Woolard, 24 PSYCHOL. PUB. POL'Y & L. 192 (2018). 

The authors of this study obtained qualitative data from defenders about their 

experiences discussing pleas with their youth clients. The study found time 

constraints often prevented defenders from fully informing their clients or 

gauging their actual understanding of a plea deal. Specifically, two significant 

areas – collateral consequences and waiving rights – were often absent from 

discussions, thus resulting in youth making immediate gratification-based 

plea decisions that discounted long term outcomes. 

TOO YOUNG TO PLEAD? RISK, RATIONALITY, AND PLEA 

BARGAINING'S INNOCENCE 
Rebecca K. Helm et al., 24 PSYCHOL. PUB. POL'Y & L. 180 (2018). 

This article reveals that youth are more likely to plead guilty, even when 

innocent, because they are more susceptible to superficial incentives. The 

authors introduce two competing theories of intellectual processing and 

suggest that regulations on youth plea bargaining should consider such 

developmental implications. 
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CHAPTER XV: 

POST-DISPOSITION, RE-ENTRY, 

AND COLLATERAL CONSEQUENCES 

JUVENILE DEFENDER POST-DISPOSITION PRACTICE TOOL 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource provides strategies and tips for maintaining contact with clients 

and delivering post-disposition advocacy, when possible. This resource 

makes suggestions for at-home and out-of-home clients. Some examples for 

at-home clients include maintaining contact with other stakeholders and 

being prepared to respond to probation violation allegations. Some examples 

for out-of-home clients include monitoring conditions of confinement, early 

release advocacy, and re-entry planning. 

HAVE A JUVENILE RECORD? PLAN FOR YOUR FUTURE! 

CALIFORNIA  
NAT’L JUVENILE DEF. CTR. (2017). 

This resource is a guide for youth and families to provide basic information 

about the collateral consequences of a juvenile record in California and what 

youth can do to overcome them. 

HAVE A JUVENILE RECORD? PLAN FOR YOUR FUTURE! 

MARYLAND 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource is a guide for youth and families to provide basic information 

about the collateral consequences of a juvenile record in Maryland and what 

youth can do to overcome them. 

HAVE A JUVENILE RECORD? PLAN FOR YOUR FUTURE! 

MISSOURI 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource is a guide for youth and families to provide basic information 

about the collateral consequences of a juvenile record in Missouri and what 

youth can do to overcome them. 
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HAVE A JUVENILE RECORD? PLAN FOR YOUR FUTURE! 

NEBRASKA 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource is a guide for youth and families to provide basic information 

about the collateral consequences of a juvenile record in Nebraska and what 

youth can do to overcome them. 

HAVE A JUVENILE RECORD? PLAN FOR YOUR FUTURE! 

SOUTH CAROLINA 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource is a guide for youth and families to provide basic information 

about the collateral consequences of a juvenile record in South Carolina and 

what youth can do to overcome them. 

HAVE A JUVENILE RECORD? PLAN FOR YOUR FUTURE! 

WASHINGTON 
NAT’L JUVENILE DEF. CTR. (2017). 

This resource is a guide for youth and families to provide basic information 

about the collateral consequences of a juvenile record in Washington and 

what youth can do to overcome them. 

TRAPPED IN THE SHACKLES OF AMERICA'S CRIMINAL 

JUSTICE SYSTEM 
Shristi Devu, Comment, 20 SCHOLAR: ST. MARY’S L. REV. & SOC. JUST. 217 (2018). 

This Comment focuses on the structural barriers for those convicted or 

adjudicated for minor offenses in Texas and the disparate effects these 

barriers have on the Black community. The author examines the collateral 

consequences and proposes solutions to dismantle structural barriers and 

minimize collateral consequences. 
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POST-DISPOSITION, RE-ENTRY, AND COLLATERAL

CONSEQUENCES 

Sealing and Expungement 

ERASING THE MARK OF CAIN: AN EMPIRICAL ANALYSIS OF 

THE EFFECT OF BAN-THE-BOX LEGISLATION ON THE 

EMPLOYMENT OUTCOMES OF PEOPLE OF COLOR WITH 

CRIMINAL RECORDS 
Lucy Gubernick, Note, 44 FORDHAM URB. L.J. 1153 (2017).  

This Note argues that Title VII of the Civil Rights Act and disparate impact 

theory are insufficient to protect against discrimination in hiring practices. 

The author connects the racially discriminatory practices of the criminal 

justice system with permissible disqualification of employment due to a 

criminal record. The author provides a historical account of how practices 

like judicial conservatism and social biases, spurred the ban-the-box 

initiatives. The author provides information regarding different ban-the-box 

initiatives while presenting data on some successes and failures. While ban-

the-box initiatives are celebrated, information regarding the impact of people 

of color with criminal records is missing. The author urges for an examination 

of Title VII and ban-the-box through a race conscious lens for their true 

purpose to be actuated. 

THE JUVENILE RECORD MYTH 
Joy Radice, 106 GEO. L.J. 365 (2018). 

This article debunks the myth that juvenile records disappear at age 18 and 

reviews the increased distribution of juvenile records as juvenile courts 

became more punitive. The author advocates for the “kids are different” 

approach, expanding why states should protect juvenile records. The author 

explains the different methods for protecting juvenile records 

(confidentiality, extinguishing, and non-disclosure) and the obstacles to 

reform.  

INVISIBLE STRIPES: THE PROBLEM OF YOUTH CRIMINAL 

RECORDS 
Judith G. McMullen, 27 S. CAL. REV. L. & SOC. JUST. 1 (2018). 

This article addresses the significant collateral consequences for youth 

resulting from online access to juvenile records. The author argues that the 

current practices for disseminating juvenile records is inconsistent with youth 

development, juvenile justice jurisprudence, and the goal of rehabilitating  
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youth. The author proposes that defendants under age 18 should be treated as 

juveniles, there should be strict confidentiality of juvenile records, civil 
violations and misdemeanors for youth under age 21 should be expunged 

after a specified amount of years, and records for just arrests should be 

automatically removed from public databases.  

DIGITAL EXPUNGEMENT 
Eldar Haber, 77 MD. L. REV. 337 (2018). 

This article addresses the issue of expungement statutes becoming practically 

ineffective due to digital technology and internet capabilities. The author 

explains the constitutional obstacles to digital expungement when seeking to 

compel private companies to expunge records. The author argues that such 

action would constrain freedom of speech, freedom of information, and the 

freedom of the press. Since digital expungement is not likely, the author 

proposes changing the dissemination of information by making criminal 

records private information. 



National Juvenile Defender Center

57 

CHAPTER XVI: 

PROBATION 

WHAT LEGALLY PRESCRIBED FUNCTIONS TELL US: ROLE 

DIFFERENCES BETWEEN ADULT AND JUVENILE PROBATION 

OFFICERS  
Moana Hafoka et al., 81 FED. PROBATION J. 32 (2017).  

This article argues that juvenile probation officers play different roles, such 

as providing law enforcement-oriented functions, rehabilitation-oriented 

duties, and case manager-oriented functions, which are at odds with the goals 

of juvenile rehabilitation and probation. The results of a study conducted by 

the authors show an increasing trend of rehabilitation-oriented tasks for adult 

probation officers, while juvenile probation offers are still focusing on law 

enforcement-oriented tasks. The authors assert state legislation should 

address officer and offender interactions to emphasize the rehabilitator role 

of juvenile probation officers.   

THE CONSTITUTIONALITY OF PROBATION CONDITIONS 

THAT ALLOW FOR ELECTRONIC SEARCHES OF JUVENILE 

PROBATIONERS 
Patricia Lee Madison, Note, 40 T. JEFFERSON L. REV. 171 (2018).  

This Note discusses the juvenile probation conditions allowing a probation 

officer broad authority to search a young person’s electronic devices 

including, but not limited to, access to all information, including social media 

profiles. The author analyzes a young person’s right to privacy and examines 

such probation conditions through the levels of scrutiny (rational basis, 

intermediate, strict, hybrid) using various case law that has explored the issue 

of privacy rights in electronic devices. Finally, the author proposes a two-step 

rule that maintains balance between the law enforcement goal of protection 

and rehabilitation against the young person’s right to privacy.  

TRANSFORMING JUVENILE PROBATION: A VISION FOR 

GETTING IT RIGHT  
THE ANNIE E. CASEY FOUND. (2018).  

This report delivers the evidence and rationale for two interdependent 

approaches to probation reform. First, it calls for reducing the size of the 

probation population dramatically by diverting far more youth from the 

juvenile justice system to community resources. Second, it seeks to transform 

probation into a more effective intervention for the much smaller population 
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of youth who will remain on probation officers’ caseloads. It describes 

necessary elements of reform, such as building relationships; embracing 
families and community organizations; motivating youth through incentives 

and opportunities; and setting clear and meaningful outcome goals for 

probation itself. 
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CHAPTER XVII: 

SHACKLING 

IOWA R. JUV. CT. PROC. 8.41 (2017). 

Iowa court rule prohibits the use of restraints, such as handcuffs, chains, or 

irons, on youth during a juvenile court proceedings unless the court, upon the 

recommendation of the juvenile court officer or the county attorney, finds 

that restraints are necessary due to: (1) a risk of substantial physical harm of 

others based on recent behavior by the youth; (2) sufficient grounds to believe 

that the youth is a substantial flight risk; or (3) sufficient grounds to show 

restraints are necessary to prevent physical harm to the child or another 

person during the court proceeding; and that there are no less restrictive 

alternatives to restraint, including the presence of a security officer. 

S.B. 846, 2017 REG. SESS. (OR. 2018) (ENACTED). 

Oregon’s S.B. 846 prohibits any use of physical restraints, such as handcuffs 

or shackles, on youth during a juvenile court proceeding unless the court finds 

that the use of restraints is necessary due to an immediate and serious risk of 

dangerous or disruptive behavior, and there are no less restrictive alternatives 

that would alleviate the risk. 

H.B. 187, 2017-2018 REG. SESS. (LA. 2018) (ENACTED). 

Louisiana’s H.B. 187 amends Art. 408 § 1 of the Children’s Code, which 

provides an expedited procedure that does not require a full hearing before 

the use of restraints on youth and highlights the relevant factors to consider 

before making a shackling decision. The statutes now disallows the use of 

restraints such as cuffs, shackles, or leg irons unless the court finds that the 

child presents a (1) particularized risk of physical harm; or (2) particularized 

risk of flight; and that there are no less restrictive alternative measures.  

CAMPAIGN AGAINST INDISCRIMINATE JUVENILE 

SHACKLING FACT SHEET 
Nat’l Juvenile Def. Ctr. (2018). 

This Fact Sheet identifies nationwide laws, court rules, administrative orders, 

or opinions that “prohibit” automatic juvenile shackling, but allow the use of 

mechanical restraints in the courtroom under certain circumstances. 

According to the Fact Sheet, only 11 states have enacted legislation that 

ended the practice of automatically shackling children in court proceedings, 

while the majority have adopted court rules, policies, and court opinions. 
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CHAPTER XVIII: 

SOLITARY CONFINEMENT 

RESOLUTION ON SOLITARY CONFINEMENT 
Am. Bar Ass’n (2017). 

This Resolution urges legislative bodies and governmental agencies to enact 

laws and adopt policies prohibiting the use of solitary confinement for youth 

under age 18. 

SOLITARY CONFINEMENT: AN UNETHICAL DENIAL OF 

MEANINGFUL DUE PROCESS 
Eleanor Umphres, Comment, 30 GEO. J. LEGAL ETHICS 1057 (2017). 

This Comment advocates for due process before incarcerated persons are 

subjected to solitary confinement. The author examines the history of United 

States Supreme Court case law on the constitutionality of administrative 

segregation and solitary confinement, which is determined by the duration of 

the confinement and the conditions of the isolation. The author discusses the 

historical context of solitary and how it has become the practice utilized 

today. The author also provides the reader with information on the mental 

health effects of the practice, the international perspective on solitary 

confinement, and the use of solitary confinement as a form of punishment.  

JUVENILE SOLITARY CONFINEMENT: A BREACH OF 

INTERNATIONAL LAW AND DOMESTIC PUBLIC POLICY 
Karen DeSoto, 23 TRINITY L. REV. 1 (2017). 

This article advocates for the United States to abandon the practice of juvenile 

solitary confinement. The author discusses the history of solitary 

confinement, the executive order by the previous administration to abolish 
the practice in federal prisons, and the United Nations International 

Human Rights Standards. The author argues that more needs to be done to 

adopt the United Nations Rules for the Protection of Juveniles Deprived of 

their Liberty in the United States due to the negative, and at times deadly, 

effects of solitary confinement on youth.  

THE MOVEMENT TO STOP YOUTH SOLITARY CONFINEMENT: 

DRIVERS OF SUCCESS & REMAINING CHALLENGES 
Amy Fettig, 62 S.D. L. REV. 776 (2017). 

This article advocates for This article advocates for the abolition of youth 

solitary confinement,  the abolition of youth solitary confinement, providing 

an overview of the issue of youth solitary confinement as well as the reform  
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considerations towards abolishing the practice. The author discusses key 

organizations and legal developments that have driven the reform efforts to 
date, and outlines the ways further reform efforts can be made, including what 

is needed for them to be sustainable.  

SOLITARY CONFINEMENT OF JUVENILES IN THE FLORIDA 

PRISON SYSTEM: ANALYZING NATIONAL AND STATE ISSUES 

& STRATEGIES FOR THE PROTECTION OF AMERICA'S 

CHILDREN 
Sanjana Biswas, Comment, 17 WHITTIER J. CHILD & FAM. ADVOC. 1 (2018).  

This Comment highlights the harmful effects of solitary confinement on 

Florida’s youth, especially on youth with a history of abuse, trauma, or 

disability. The author examines the limitations of the United States 

Department of Justice report on the solitary confinement of youth in federal 

prisons and recent changes in juvenile jurisprudence. The author concludes 

by providing recommendations of policy reform that Florida, and other 

regressive states, can adopt to better protect incarcerated youth.  

SOLITARY TROUBLES 
Alexander A. Reinert, 93 NOTRE DAME L. REV. 927 (2018). 

This article discusses how the use of solitary confinement has been a matter 

largely handled through prison administrators and how the practice was 

resurrected in the 1980s and 1990’s with the construction of Supermax 

facilities. The author analyzes solitary confinement arguments through the 

Due Process Clause of the Fourteenth Amendment. Lastly, the author 

addresses how international practices and views of solitary confinement 

should inform Eighth Amendment jurisprudence regarding this practice.  

THE SOLITARY CONFINEMENT OF GIRLS IN THE UNITED 

STATES: INTERNATIONAL LAW AND THE EIGHTH 

AMENDMENT  
Colleen Murphy, 92 TUL. L. REV. 697 (2018). 

This article argues that the “sexual abuse to prison pipeline” results in unique 

problems for girls in detention. The author argues that customary 

international law, which approaches solitary confinement for girls 

differently, should have an influence on our interpretation of the Eighth 

Amendment with respect to the solitary confinement of girls.  
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CHAPTER XIX: 

SPECIALIZATION OF JUVENILE DEFENSE 

TRIAL MANUAL FOR DEFENSE ATTORNEYS IN JUVENILE 

DELINQUENCY CASES 
Randy Hertz, Martin Guggenheim & Anthony G. Amsterdam (2018). 

This Manual is a guide to delinquency practice for juvenile defense attorneys, 

and provides a detailed chronological examination of each step in handling a 

delinquency case. 
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CHAPTER XX: 

TRAFFICKING 

CHILD PROSTITUTES OR SEXUALLY EXPLOITED MINORS: 

THE DECIDING DEBATE IN DETERMINING HOW BEST TO 

RESPOND TO THOSE WHO COMMIT CRIMES AS A RESULT OF 

THEIR VICTIMHOOD 
Kajal Patel, Note, 2017 U. ILL. L. REV. 1545 (2017). 

This Note explores the ineffectiveness of safe-harbor laws that include 

diversion programs and/or affirmative defenses for youth involved in 

commercialized sex acts. The author emphasizes the importance of 

recognizing youth as victims to combat the ingrained belief that they 

themselves are wrongdoers alongside their traffickers. Rather than subjecting 

youth to the juvenile justice system or conditioning treatment upon 

cooperation, youth should immediately be granted voluntary access to social 

services to better ensure their recovery.  

THERE IS NO SUCH THING AS A CHILD PROSTITUTE: WHY 

DECRIMINALIZATION IS ONLY THE FIRST STEP IN CALIFORNIA 
Edrina Nazaradeh, Comment, 45 PEPP. L. REV. 189 (2018). 

This Comment offers an analysis of California laws and federal laws 

regarding sexual trafficking of minors and calls for harsher punishments for 

“pimps” and “Johns” while maintaining that Safe Harbor laws are important 

for victims despite the widespread belief that not prosecuting victims will 

result in a lack of testimonies against the traffickers.   

POLICE, HEROES, AND CHILD TRAFFICKING: WHO CRIES 

WHEN HER ATTACKER WEARS BLUE? 
Samuel Vincent Jones, 18 NEV. L.J. 1007 (2018). 

The author of this essay addresses the country’s “herofication” of law 

enforcement that has contributed to: (1) its inability to identify, quantify, and 

deter police officers from sexually exploiting children; and (2) the formation 

of a system of adjudicating police-involved child sexual abuse cases that 

ignores the long struggle of women and children to escape the calamitous 

effects of sexual violence. According to the author, the culture within law 

enforcement discourages officers from reporting one another’s misconduct, 

which has a chilling effect on victim reporting because victims fear other 

police officers will harm them or they believe the offender’s colleagues will 

not protect them from retaliatory harassment. 



2018 Juvenile Defender Resource Guide

64 

CHAPTER XXI: 

TRAUMA 

JURIDOGENIC HARM AND ADVERSE CHILDHOOD 

EXPERIENCES 
Autumn R. Ascano & Joseph A. Meader, 62 S.D. L. REV.  797 (2017). 

The author of this article advocates for a trauma informed justice system 

through the acknowledgement of juridogenic harm, the harm that the law 

generates as a consequence of its operation, as an adverse childhood 

experience. The author discusses this through two primary experiences young 

people may have with the justice system: (1) strip searches; and (2) interviews 

and testimony. These events, and others, create stress and trauma in children 

resulting in lasting consequences.  

TIPS ON YOUTH TRAUMA FOR JUVENILE DEFENDERS 
NAT’L JUVENILE DEF. CTR. (2018). 

This resource encourages defenders to consider how trauma and mental 

illness may have played a role in behaviors that led a young person to become 

their client. The brief offers tips juvenile defenders can use to guide their 

advocacy. 

TRAPPED IN TRAGEDIES: CHILDHOOD TRAUMA, SPATIAL 

INEQUITY, AND LAW 
David Dante Troutt, 101 MARQ. L. REV. 601 (2018). 

This article advocates that psychological trauma is the severe symptomology 

of structural inequality. The author provides examples connecting childhood 

trauma, class, and race with the structural systems in society – such as 

education, housing, and child welfare – viewing them through the lens of 

psychological, public health, and educational literature on childhood trauma. 

The author proposes interventions using a legal approach, and using local 

government and civil rights law paradigms.  
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CHAPTER XXII: 

TRIBAL COURT SYSTEMS 

"CHILDREN ARE SACRED": APPLYING NAVAJO (DINÉ) 

FUNDAMENTAL LAW TO STRENGTHEN JUVENILE JUSTICE 
Troy A. Eid & DeAnna Goldtooth, 62 S.D. L. REV. 728 (2017). 

This article argues that Diné fundamental law, which has been invoked by 

the Navajo Nations judges and justices and adopted in the Navajo Nation 

Code of Judicial Conduct, should continue to be applied to juvenile justice 

cases in order promote the rights of youth in delinquency cases. 

NATIVE YOUTH & JUVENILE INJUSTICE IN SOUTH DAKOTA 
Addie C. Rolnick, 62 S.D. L. REV. 705 (2017). 

This article describes how tribal juvenile justice systems are currently unable 

to sufficiently respond to young offenders’ needs due to underfunding and 

outlines how federal juvenile jurisdiction interferes with tribal jurisdiction, 

complicating the possible consequences and protections available to Native 

youth. 
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CHAPTER XXIII: 

WAIVER / TRANSFER / CERTIFICATION TO 

ADULT COURT 

RAISING THE BAR: STATE TRENDS IN KEEPING YOUTH OUT 

OF ADULT COURTS (2015-2017) 
JEREE THOMAS, CAMPAIGN FOR YOUTH JUSTICE (2017). 

This report is the fourth edition of the Campaign for Youth Justice’s State 

Trends Report, which discusses recent state legislation that has blocked 

pathways of children into the adult criminal justice system. This report 

addresses raise the age legislation, legislation that limits the housing of youth 

in adult jails and prisons, legislation that limits pathways of transfer to the 

adult system or creates ways for youth to return to juvenile court, and 

legislation that restores judicial discretion limiting statutory exclusion and 

direct file. 

KENT REVISITED: ALIGNING JUDICIAL WAIVER CRITERIA 

WITH MORE THAN FIFTY YEARS OF SOCIAL SCIENCE 

RESEARCH 
Amanda NeMoyer, 42 VT. L. REV. 441 (2018). 

This article advocates for the Kent factors – criteria considered by courts in 

judicial waiver decisions as established in Kent v. United States – to be 

updated in light of adolescent development research and the Supreme Court’s 

jurisprudence recognizing that “kids are different.” The article provides an 
overview of behavioral and neuroscientific studies and argues for specific 

changes to the Kent factors based on that research.  

YOUTH TRANSFER: THE IMPORTANCE OF INDIVIDUALIZED 

FACTOR REVIEW 
JEREE THOMAS, CAMPAIGN FOR YOUTH JUSTICE (2018). 

This brief discusses the importance of weighing individual factors when 

judges and prosecutors consider the transfer of youth to the adult system, as 

well as recent state-level reforms addressing youth transfer. 

THE IMPACT OF MANDATORY TRANSFER STATUTES 
CAMPAIGN FOR YOUTH JUSTICE (2018). 

Each year, 200,000 youth come in contact with the adult criminal justice 

system. Many of these youth are automatically treated as adults under 

legislative mandatory transfer statutes. This fact sheet highlights mandatory 

transfer statutes and the impact they have on youth. 
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STATE V. CROOKS 
911 N.W.2d 153 (Iowa 2018). 

The Supreme Court of Iowa declined to impose a categorical bar on 

prosecuting 13- year-olds as youthful offenders, concluding that the waiver 

provisions are not in and of themselves punishment and therefore did not 

violate the state constitution provisions against cruel and unusual 

punishment. It found that the statute allowing for juvenile court's waiver of 

jurisdiction over a child “fifteen years of age or younger” unambiguously 

provided authority for the juvenile court's waiver of jurisdiction over a 13-

year-old juvenile defendant to allow his youthful offender prosecution in 

district court. 

IN RE K.S. 
814 S.E.2d 324 (Ga. 2018). 

The Supreme Court of Georgia interpreted a state statute to allow youth who 

sought to appeal court orders transferring their juvenile cases to Superior 

Court to directly appeal the transfer order to the Court of Appeals, rather than 

following interlocutory appeal procedures. 
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CHAPTER XXIV: 

YOUTH IN ADULT COURT 

WHY ROSS V. BLAKE OPENS A DOOR TO FEDERAL COURTS 

FOR INCARCERATED ADOLESCENTS  
Nicola A. Cohen, 51 COLUM. J.L. & SOC. PROBS. 177 (2017). 

This article argues that the grievance procedures related to conditions of 

confinement discussed by Ross v. Blake do not present the same available 

remedy to youth held in adult facilities, due to their developmental 

differences and increased risk of victimization. The author asserts that Prison 

Litigation Reform Act’s (PLRA) exhaustion provision and statute of 

limitation on claims is harmful to victims of sexual abuse who tend to be 

adolescents in adult correctional facilities.  

STATE V. J.S. 
2018 VT 49 (Vt. 2018). 

The Supreme Court of Vermont held that when determining revocation of 

youth-offender status it is appropriate to consider the statutory factors 

governing the status. Additionally, when determining revocation of the status 

due to non-compliance, the trial court should give proper consideration to the 

adequacy of the treatment ordered.  

YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Secondary Sources 

JUVENILE LIFERS AND JUVENILES IN MICHIGAN PRISONS: A 

POPULATION OF SPECIAL CONCERN 
Kimberly A. Thomas, 96 MICH. B. J. 24 (2017).  

This article examines ways in which federal and Michigan state corrections 

law and policy affect incarcerated youth, especially those housed in adult 

facilities. The author discusses issues of housing restrictions among adult 

populations, concerns of abuse, and access to education and programing 

JUVENILE EMPIRICISM: APPROACHES TO JUVENILE 

SENTENCING IN LIGHT OF GRAHAM AND MILLER 
Charles Garabedian, 21 U.C. DAVIS J. JUV. L. & POL'Y 195 (2017). 

This article advocates for more states to adopt juvenile sentencing schemes  

like that in Florida. In Florida, if a youth is sentenced to a specified lengthy 
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sentence, then the youth is entitled to a review of that sentence after 

completing a specified amount of years. The author analyzes how this type 
of juvenile sentencing scheme advances the principles underlying Graham, 

Miller, and Montgomery. 

THE TRILOGY AND BEYOND 
Perry L. Moriearty, 62 S.D. L. REV. 539 (2017). 

This article explains the future of juvenile law post-Roper, -Graham, and -

Miller. The author foresees that Roper, Graham, and Miller will set the stage 

for the eventual abolition of juvenile life without parole. However, the author 

warns that if abolition does not come soon, that juvenile life without parole 

could become like the death penalty – destabilized, arbitrary, but entrenched. 

The author also describes how mandatory minimums, automatic transfer, sex 

offender registration, and any other law that treats adults and youth the same 

could be susceptible for change. 

CONFUSION IN MONTGOMERY'S WAKE: STATE RESPONSES, 

THE MANDATES OF MONTGOMERY, AND WHY A COMPLETE 

CATEGORICAL BAN ON LIFE WITHOUT PAROLE FOR 

JUVENILES IS THE ONLY CONSTITUTIONAL OPTION 
Alice Reichman Hoesterey, 45 FORDHAM URB. L.J. 149 (2017). 

This article declares that Montgomery requires additional protections for 

youth and examines how states have responded to Miller and Montgomery. 

The author proposes various changes including requiring a determination of 

irreparable corruption; creating a presumption against juvenile life without 

parole; applying Miller and Montgomery to mandatory, discretionary, and 

lengthy sentences; and narrowing the offenses eligible for juvenile life 

without parole. Alternatively, the author advocates for a categorical ban on 

juvenile life without parole due to a lack of guidance on how to make 

irreparable corruption determinations, the arbitrariness of the sentence, and 

the racial disparities that result 

A PROPOSED SOLUTION TO THE RESENTENCING OF 

JUVENILE LIFERS IN PENNSYLVANIA POST MONTGOMERY 
Stephanie Singer, Note, 10 DREXEL L. REV. 695 (2018). 

This Note proposes that juvenile lifers should automatically be eligible for 

parole after serving the current mandatory minimum for their specific 

offense. The author advocates that this solution will address the difficulty of 

a retrospective analysis and promote the rehabilitative goals of juvenile 

justice. Also, the author proposes that the Miller factors should be 

incorporated into the parole decision-making process. 
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INCORRIGIBLE STUDENTS: A CRIMINAL OXYMORON? 
Shannon Lewry, Note, 93 NOTRE DAME L. REV. 1393 (2018). 

This Note proposes that juvenile life without parole could be eliminated using 

wholly non-constitutional grounds, arguing state law inconsistency between 

education law and criminal law. The author contends that the objectives of 

compulsory education law and the presumptions for juvenile life without 

parole are fundamentally incompatible. The author advocates for using 

education law as alternative grounds for eliminating juvenile life without 

parole that states and courts may find compelling. 

REALIZING "MEANINGFUL" IN MARYLAND: A CALL FOR 

REFORMING MARYLAND'S PAROLE SYSTEM IN LIGHT OF 

GRAHAM, MILLER, & MONTGOMERY 
Lila Meadows, 48 U. BALT. L.F. 59 (2018). 

This article examines Maryland’s parole system in light of Graham, Miller, 

and Montgomery. In Maryland, an individual serving a life sentence requires 

approval by the governor to receive parole; and in the era of “life means life,” 

Maryland effectively has de facto life without parole sentences because no 

juvenile offender who was eligible for parole has received it in over twenty 

years. The author advocates for several solutions, including adopting a parole 

system similar to California; Maryland courts re-examining The Court of 

Appeals of Maryland’s decision in Lomax v. Warden; and passing statutes 

requiring the courts to adopt the Miller factors into a standard for parole 

consideration. 

MAKING MILLER MATTER: YOUTH, PAROLE, AND A 

MEANINGFUL OPPORTUNITY FOR RELEASE 
Laura Cohen et al., Am. Bar Ass’n, 33 CRIM. JUST. 34 (2018). 

This article advocates for reform to the parole process that aligns with the 

promise from Graham and Miller for a meaningful opportunity for release. 

The authors begin by examining the current parole system and the abysmally 

low parole rates for juvenile offenders. The authors propose various 

solutions, including requiring parole board members to have an expertise in 

adolescent development, parole board members receiving training in false 

confessions, providing juvenile lifers with access to counsel at parole 

hearings, and allowing juvenile lifers access to an appeals process for parole 

decisions. 
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STATE EX REL. MORGAN V. STATE: A SMALL STEP IN THE 

RIGHT DIRECTION FOR LOUISIANA'S INCARCERATED YOUTH 
Leila M. Abu-Orf, Note, 64 LOY. L. REV. 239 (2018). 

This Note explores the implications of the Louisiana Supreme Court’s 

decision in State ex rel. Morgan v. State, which found a youth’s sentence of 

99 years without parole to be the functional equivalent of life without parole 

and illegal under Graham. The author juxtaposes this decision with the 

Court’s earlier decision in State v. Brown to uphold a youth’s consecutive 

term of multiple sentences, which may extend beyond their lifetime. The 

author challenges this discrepancy, arguing that the Court is not equally 

applying the principle of diminished youth culpability simply because one 

youth faced a plurality of charges while the other did not. The author warns 

of the future implications for Louisiana youth offenders since it blurs the 

meaning of functional equivalent for life imprisonment. 

YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 1st Circuit 

Maine, Massachusetts, New Hampshire, Puerto Rico, Rhode Island 

COMMONWEALTH V. PEREZ 
80 N.E.3d 967 (Mass. 2017). 

The Supreme Judicial Court of Massachusetts held that an individualized 

Miller hearing must be conducted to determine the appropriateness of a 

sentence when a youth who has been convicted of non-murder offenses 

receives a sentence that is more severe than the sentence for a murder 

conviction. 

YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 4th Circuit  

Maryland, North Carolina, South Carolina, Virginia, West Virginia 

STATE V. JAMES 
813 S.E.2d 195 (N.C. 2018). 

The Supreme Court of North Carolina held that a state statute was not in 

conflict with the United States Supreme Court’s ruling in Miller v. Alabama 
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where it required the court to consider mitigating factors that would justify a 

sentence of life imprisonment with the possibility of parole “instead of” a 
sentence of life imprisonment without parole for youth convicted of murder. 

The court held that the language “instead of” did not create a presumption in 

favor of a sentence of life imprisonment without parole. 

MALVO V. MATHENA 
893 F.3d 265 (4th Cir. 2018). 

The United States Court of Appeals for the Fourth Circuit held that a “non-

mandatory” sentence of four terms of life imprisonment without parole must 

be vacated because “discretionary” life without parole sentences violate the 

Eighth Amendment for youth – as ruled in Miller – if the jury does not first 

determine the crime reflects “permanent incorrigibility.” 

YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 5th Circuit  

Louisiana, Mississippi, Texas 

STATE V. GREEN 
225 So.3d 1033 (La. 2017). 

The Supreme Court of Louisiana held that a sentence of life without parole 

for a youth adjudicated of a third non-homicide felony was unconstitutional 

under Graham v. Florida. The Court also held that when a defendant presents 

the substantial possibility that his life sentence for an offense committed as a 

child is excessive, the sentencing court must hold a hearing to allow the 

defendant to present mitigating evidence. 

YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 6th Circuit  

Kentucky, Michigan, Ohio, Tennessee 

PEOPLE V. SKINNER 
2018 WL 3059768 (Mich. 2018). 

The Supreme Court of Michigan held that the statute governing life without 

parole for defendants under 18 does not violate the Sixth Amendment.  

Additionally, a sentence of life without parole is authorized by the jury’s 

verdict and does not require a finding of fact regarding a youth’s 
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incorrigibility because neither the statute nor the Eight Amendment requires 

a judge to find any particular fact before imposing life without parole.   

CHANDLER V. STATE 
242 So.3d 65 (Miss. 2018). 

The Supreme Court of Mississippi held that the trial court did not abuse its 

discretion because it considered and took into account each factor set out in 

Miller and Parker v. State before sentencing a youth who committed murder 

to life in prison.  

PHON V. COMMONWEALTH 
545 S.W.3d 284 (Ky. 2018). 

The Supreme Court of Kentucky held that imposing a life sentence without 

parole does not violate the United States or Kentucky Constitutions so long 

as it is in accordance with the discretionary scheme and the youth had a jury 

to consider mitigating factors.   

YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 7th Circuit  
Illinois, Indiana, Wisconsin 

TAYLOR V. STATE 
86 N.E.3d 157 (Ind. 2017). 

The Supreme Court of Indiana held that an aggregate sentence of 80 years, 

including 65 years for murder plus 15-year enhancement for using a firearm, 

rather than life without parole, was warranted for a 17-year-old defendant. 

PEOPLE V. HOLMAN 
91 N.E.3d 849 (Ill. 2017). 

The Supreme Court of Illinois held that youth and its attendant characteristics 

– Miller factors – must be considered when imposing discretionary sentences

of life without parole to young defendants. Additionally, a court may not

consider mitigating circumstances related to youth generally but must

consider the specific circumstances of that individual young person.
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YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 8th Circuit 
Arkansas, Iowa, Minnesota, Missouri, Nebraska, 

North Dakota, South Dakota 

STATE V. ROBY 
897 N.W.2d 127 (Iowa 2017). 

The Supreme Court of Iowa held that the state constitution does not 

categorically prohibit the imposition of a minimum term of incarceration 

without the possibility of parole on a juvenile offender, but the evidence did 

not support such an imposition in this case when applying Miller. 

STATE V. WHITE 
903 N.W.2d 331 (Iowa 2017). 

The Supreme Court of Iowa held that the defendant is entitled to resentencing 

using the approach from State v. Roby and that juvenile sentencing should 

now be driven by the development of brain science instead of generalized 

attitudes. 

GARCIA V. STATE 
903 N.W.2d 503 (N.D. 2017). 

The Supreme Court of North Dakota held that the District Court did not err 

in dismissing the defendant’s application for post-conviction relief because it 

substantively met the requirements of Miller and Montgomery. However, the 

lower court was instructed to determine whether a North Dakota statute that 

permits a motion for a reduced sentence can be applied retroactively. 

STATE V. ZARATE 
908 N.W.2d 831 (Iowa 2018). 

The Supreme Court of Iowa held that the sentencing court considered 

mandatory sentencing factors in a manner that allowed the circumstance of 

the youth’s offense to overwhelm the sentencing analysis, and thus deprived 

the youth of a constitutionally required individualized sentencing process. 
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STATE V. TROTTER 
908 N.W.2d 656 (Neb. 2018). 

The Supreme Court of Nebraska held that a combined 90 to 140 years’ 

imprisonment was not a violation of the Eighth Amendment as interpreted in 

Miller v. Alabama because the court imposed the minimum sentence for each 

of the four counts, ordered the sentences to run consecutively, and gave 

weight to adolescent development while accounting for the fact there were 

two separate victims.  

STATE V. RUSSELL 
908 N.W.2d 669 (Neb. 2018). 

The Supreme Court of Nebraska held that resentencing the defendant to a 

110-126 year sentence with parole eligibility at age 72 did not violate Miller

because the District Court considered “youth and attendant characteristics.”

Also, the Court maintains that parole eligibility when a defendant is in their

sixties or seventies satisfies the requirement of a meaningful opportunity for

release.

STATE V. HARRISON 
914 N.W.2d 178 (Iowa 2018). 

The Supreme Court of Iowa held that a felony murder charge based on aiding 

and abetting does not violate the Iowa or United States Constitutions because 

recognizing the differences between youth and adults does not require 

transformation of an offense’s elements to account for those differences. The 

Court also held that life imprisonment with immediate parole eligibility for 

this offense was neither grossly disproportionate nor unconstitutional. 

FLOWERS V. STATE 
907 N.W.2d 901 (Minn. 2018). 

The Supreme Court of Minnesota held that the United States Supreme 

Court’s ruling in Miller v. Alabama and the Minnesota Supreme Court ruling 

in State v. Ali (Ali II) does not limit a District Court’s authority to impose 

consecutive sentences for multiple offenses. The sentencing court may 

exercise discretion and consider all available facts to determine an 

appropriate sentence. 
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YOUTH IN ADULT COURT 

Roper, Graham, Miller, and Montgomery 

Cases: 9th Circuit  
Alaska, Arizona, California, Guam, Hawaii, Idaho, Montana, Nevada, 

Northern Mariana Islands, Oregon, Washington 

UNITED STATES V. BRIONES 
890 F.3d 811 (9th Cir. 2018). 

The United States Court of Appeals for the Ninth Circuit held that 

resentencing the defendant to life imprisonment was permissible because the 

District Court adequately considered the “hallmark features of youth” and 

evidence of rehabilitation, and the standard of review afforded deference to 

the sentencing court. 

KINKEL V. PERSSON 
417 P.3d 401 (Or. 2018). 

The Supreme Court of Oregon held that an aggregate sentence of 112 years 

was constitutional because the trial court can consider the nature and number 

of the juvenile crimes, which found the defendant came within the narrow 

class of juveniles who could be sentenced to life without the possibility of 

parole. 

STATE V. SCOTT 
416 P.3d 1182 (Wash. 2018). 

The Supreme Court of Washington held that the state’s statute permitting 

parole consideration for juvenile offenders who received a de facto life 

sentence is an adequate remedy for a Miller violation, rendering resentencing 

unnecessary. 

PEOPLE V. CONTRERAS 
411 P.3d 445 (Cal. 2018). 

The Supreme Court of California held that a 50-year-to-life sentence for 

youth ineligible for parole under California’s Youthful Offender Parole Act 

violates the Eighth Amendment as interpreted by Graham v. Florida, and is 

a functional equivalent of life without parole (LWOP) which gives rise to a 

Miller claim. Incarcerated youth must have a meaningful opportunity to 

obtain release based on demonstrated maturity and rehabilitation. 

Additionally, the majority rejected the actuarial approach to determining 

which sentences constitute de facto life without parole because of the risk for 

gender and racial discrimination.  
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YOUTH IN ADULT COURT  

Roper, Graham, Miller, and Montgomery 

Cases: 10th Circuit  
(Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming) 

SAM V. STATE 
401 P.3d 834 (Wyo. 2017). 

The Supreme Court of Wyoming held that the State violated the Eighth 

Amendment rights of the defendant because of an excessive sentence that 

resulted in a de facto life without parole sentence. Additionally, aggregate 

sentences do not deprive offenders from consideration of parole after 25 

years. The sentence was found to be in violation of Miller and Bear Cloud 

III.  

DAVIS V. STATE 
415 P.3d 666 (Wyo. 2018). 

The Supreme Court of Wyoming held that aggregate sentence for youth is the 

functional equivalent of life without parole under an Eighth Amendment 

analysis. When applying Miller and Montgomery, there is a presumption 

against imposing a life sentence without parole or its functional equivalent 

on youth and the State bears the burden of overcoming that presumption at 

sentencing. The State must prove beyond a reasonable doubt that the youth is 

“irreparably corrupt” or “beyond the possibility of rehabilitation.”  

IRA V. JANECKA 
419 P.3d 161 (N.M. 2018). 

The Supreme Court of New Mexico held that a youth has a meaningful 

opportunity for release where, pursuant to a statute that allows for a reduced 

sentence with good behavior, they are eligible for parole after 46 years. 

Therefore, such a sentence is not unconstitutional under Graham v. Florida. 



2018 Juvenile Defender Resource Guide

78 

YOUTH IN ADULT COURT  

Roper, Graham, Miller, and Montgomery 

Cases: 11th Circuit  
Alabama, Florida, Georgia 

UNITED STATES V. MATHURIN 
868 F.3d 921 (11th Cir. 2017).

The United States Court of Appeals for the Eleventh Circuit held that a 

defendant’s ability to earn good-time credit to reduce the longevity of his 

sentence for juvenile delinquency adjudication provides for a meaningful 

opportunity to be released before the end of his life and complies with 

Graham v. Florida. 

MORRIS V. STATE 
246 So.3d 244 (Fla. 2018). 

The Supreme Court of Florida held that an individual adjudicated in his youth 

but sentenced as an adult was entitled to resentencing because the sentence 

did not have any review mechanisms and it did not comport with juvenile 

sentencing amendments enacted prior to his sentencing. 

LEE V. STATE 
234 So.3d 562 (Fla. 2018). 

The Supreme Court of Florida held that the defendant’s new 40-year sentence 

with a 25-year minimum mandatory sentence for a non-homicide crime when 

he was a youth does not provide the defendant with an opportunity to obtain 

early release based on demonstration of maturity and rehabilitation before 
expiration of the imposed term, and thus must be resentenced. 
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